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ii  Preface. 

hold  Commissioners^  and  to  print  the  Copyhold  Acts 
of  1852  and  1858  at  the  end  of  the  work.  It  is  hoped 
that  there  may  be  room  for  a  work  of  this  kind^  not- 
withstanding the  existence  of  so  many  important 
treatises  upon  the  same  subjects,  among  which  the 
first  place  mast  be  given  to  the  great  work  of  Serjeant , 
Scriveu  and  the  useful  manuals  of  Mr.  Bouse  and  Mr. 
Cuddon  on  the  subject  of  the  enfranchisement  of 
copyholds. 

C.  ELTON. 

2.  New  Square,  Lincoln's  Inn, 
Ma/y  1874. 
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p.  15,  Une  27,  yor  "  Aed  "  read  "  And  " 

p.  59,  Une  12, /or  "  take  "  read  "  make  " 

p.  61,  last  line, ybr  ''at  the  end  of  this  chapter."  read  ''  in  the 
appendix.*' 

p.  76,  line  28,  for  ''  at  the  end  of  this  chapter."  read  "  in  the 
appendix." 

p.  81,  line  ll,ybr  "  sorrendor  "  read  "  surrenderor  " 

p.  100,  line  3,  after  *'  money."  insert  (a) ;  line  4,  far  (a)  read  (6)  ; 
line  10, /or  (6)  read  (c) ;  Une  IQjJbr  (c)  read  (d) ;  line 
23,  yor  (d)  read  (c). 

p.  163,  Une  23, /or  "  PhiUips  "  read  "  PhOlippa  " ;  Une  27,  ditto. 

p.  180,  Une  8,  for  "  of  "  read  "  or  " 

p.  183,  Une  27, /or  "  Murrel "  read  "  MurreU  " 

p.  184,  Une  30, /or  "  Nisi  at "  read  "  at  Nisi " 

p.  198,  Une  13,  for  "  WUton  "  read  "  Whitton  " 

p.  205,  Une  18, /or  " grouth  "  read  "growth " 

p.  232,  last  Une,/or  "  LuttreVs  "  read  "  LuUreWs  " 

p.  255,  Une  26, />r  "  Tailors"  read  "  Taylors'' 

p.  283,  last  Une, /or  "  Elston  "  read  "  Elstob  " 
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Origin  of  copyholds'^Gopyholds  and  ciMtomary  estates 
denned  ^-^  Customary  freeholds  — -  Freeholds  toUh 
customary  incidents  — -  Old  division  of  tefmres^^ 
Freehold — Tenures  in  villeinage-^Dmsion  of  Copy  ^ 
holds — Tenam^t-right  estates-^Local freehold  tenures 
'•^Ancient  demesne — Burgage — Oa/velkvndr-^Naiwre 
of  ma/noT^-^Subjects  of  copyhold  tenv/re-^8epa/rate 
tenemeTds-^Portions  of  wastes — Sha/res  in  open 
fields'-^Shares  in  parUcfula/r  products  of  land~^ 
TUhes — Case  of  Musgrave  v.  Cave  as  tofold-^coiMrse 
and  common  in  gross'^^eneral  rul&^^opyhold 
eustomS'^Bequisites  of  valid  local  custom* 

It  is  intended  in  the  following  chapters  to  discuss  the  Nstare  of 
diief  points  in  the  law  of  copyholds  or  customary  ^ 
estates.      By  the  latter  term  are  meant  those  estates 
the  tide  to  which  is  not  only  modified^  but  altogether 
constituted  by  custom  (a).    They  may  be  described  as 


(a)  Barton's  Comp.  1258 ;  Gra.  Dig.  Title  10.  The  following 
is  the  ancient  definition  in  Littleton :  ^'  Tenant  by  copy  of  oourt- 
roll  is  as  if  a  man  is  seised  of  a  manor  within  whioh  there  is  a 
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efitates  in  some  parcel  of  a  manor^  founded  on  the  lord's 
grant  and  tenant's  admittance  enrolled  in  the  custo- 
marjr  court,  amounting  in  law  apart  from  the  custom  to 
mere  tenancies  at  will^  but  where  the  custom  comes 
into  question  having  a  more  permanent  character.  In 
the  same  land  the  lord  has  a  freehold  and  the  tenant 
a  customary  estate.  They  are  mainly  distinguished 
from  freeholds  by  this  criterion^  that  all  alienations 
must  be  in  part  at  least  transacted  in  the  lord's  (custo- 
mary) court :  hence  (says  Burton)  the  proper  evi- 
dences of  title  to  such  estates  are  copies  of  the  court- 
rolls^  and  the  tenants  are  denominated  copyholders. 
Except  under  the  special  circumstances  which  will  be 
afterwards  mentioned^  a  copyhold  estate  cannot  be 
alienated  by  any  common-law  conveyance. 

Besides  copyholds  at  the  will  of  the  lord,  there  are 
fiome  customary  estates  which  are  held  according  to 
the  custom  of  the  manor  but  not  at  the  will  of  the  lord. 
These  are  called  customary  freeholds,   and  were  at 

costom  time  oat  of  mind,  that  certain  tenants  have  been  uBed  to 
have  lands  and  tenements  to  hold  to  them  and  their  heirs  in  fee 
or  in  tail  or  for  life  &c.,  at  the  wiU  of  the  lord  according  to  the 
custom  of  the  same  manor.  And  such  a  tenant  may  not  aliene 
his  land  by  deed,  for  then  the  lord  may  enter  as  into  a  thing  for- 
feited unto  him.  But  if  he  will  aliene  his  land  to  another,  it  be- 
hoves him  after  the  custom  to  surrender  the  tenements  into  the 
hands  of  the  lord  to  the  use  of  him  that  shall  have  the  estate. 
And  these  tenants  are  called  tenants  by  copy  of  court-roll,  because 
they  have  no  other  evidence  concerning  their  tenements  but  only 
the  copies  of  court-roll.  And  although  some  such  tenants  have 
an  inheritance  according  to  the  custom  of  the  manor,  yet  they 
have  but  .an  estate  at  the  will  of  the  lord  according  to  the  common 
law."     liitt.  81.  73,  77.    Co.  Litt.  58  a. 
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one  time  considered  to  be  of  a  freehold  nature  :  but 
it  is  now  settled  that  they  are  copyholds  {a),  and  that 
the  freehold  inheritance  is  in  the  lord  of  the  manor ; 
and  there  are  also  other  kinds  of  copyholds^  which 
presently  will  be  described. 

There  are  also  several  varieties  of  freehold  tenure^ 
in  which  the  title  is  modified,  though  not  constituted, 
by  local  custom ;  and  these  must  be  carefully  distin- 
guished from  the  customary  freeholds  mentioned  above. 
And  it  will  be  convenient  to  give  a  short  account  of 
some  of  these  tenures  of  land,  in  order  to  make 
clear  the  distinction  between  those  estates  which 
are  wholly  supported  by  custom,  and  those  which 
merely  have  certain  customary  qualities  and  incidents. 

The  chief  division  of  tenures  in  ancient  times  was 
based  upon  the  certainty  or  uncertainty  of  the  amount 
of  sarvice  due  from  the  tenant. 

In  the  spiritual  tenure  of  Francalmoigne,  or  Free  Old  diW. 
Alms,  and  in  aU  the  military  tenures  the  services  were  tennreB. 
uncertain  :  from  all  other  free  tenants  a  fixed  amount 
of  service  was  due,  imd  their  tenures  were  included  in 
the  general  name  of  socage  {b). 


(a)  Blackst.  Consid.  on  Copyholders ;  Portland  y.  HUlf  2  L.R. 
Eq.  768. 

(6)  Go.  Litt.  86  a.  The  word  "socage"  was  originally  applied 
only  to  husbandmen  who  owed  fixed  services  of  husbandry.  Where 
these  rustic  services  had  not  been  commuted  for  a  money-rent 
the  tenure  was  called  viUein'SOcagef  as  distinguished  from  free 
and  common  socage,  Co.  Copyh.  s.  18.  The  term  viUein-socage  is 
alaoused  as  an  equivalent  to  "privileged  villeinage/'  as  above* 
mentioned. 
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Estates  inferior  to  freeholds  were  at  first  called 
tenancies  in  villeinage,  of  which  there  were  several 
kinds.  Some  of  these  developed  into  copyholds,  and 
the  rest  became  obsolete. 

Pore  villeinage  was  where  a  serf  held  land  of  his 
master  on  condition  of  doing  what  he  was  bidden,  or 
where  a  free  man  or  a  serf  held  land  at  the  will  of  the 
lord  according  to  the  custom  of  the  manor  by  base 
and  uncertain  service.  Privileged  villeinage  was  where 
land  was  held  according  to  the  custom  of  the  manor  by 
services  which  were  base  and  servile,  but  certain  and 
expressed  by  name  (a).  Tenants  of  the  latter  class 
were  most  usually  found  in  manors  belonging  to  the 
crown. 

At  some  very  early  time  the  .services  of  all  these 
customary  tenants  in  villeinage  were  reduced  to  a 
certainty,  and  recorded  in  the  court-rolls.  After  long 
disputes,  which  were  finally  settled  in  the  reign  of 


(a)  Co.  Litt.  116  a.  •  Of  the  origin  of  privileged  villeinage  Bracton 
gives  an  account  in  a  well-known  passage.  "  There  were  at  the 
Conquest  certain  free  men  who  held  their  respective  tenements 
ireely,  by  free  services  or  customs :  and  having  been  first  ejected 
by  the  strong  hand,  they  afterwards  received  their  same  tene- 
ments to  hold  in  villeinage,  doing  services  therefor,  which  were 
base  and  servile,  but  certain  and  expressed  by  name.  These  are 
called  serfs  (ascriptitii  gUbas)  and  yet  are  free  men,  though  perform- 
ing villein-services,  since  they  perform  them  not  in  respect  of 
the  persons,  but  in  respect  of  their  tenures."  Bracton,  i»  c.  2. 
Their  tenure  is  often  adled  viUein-socage,  from  the  certainty  of 
the  service :  it  should  be  distinguiahed  from  villein-socage  in  the 
other  sense  of  the  term,  where  the  service  was  both  certain  and 
of  a  rustic  kind,  but  where  the  tenants  had  the  freehold  and 
aliened  by  ordinary  conveyances. 
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Edward  the  Fourth,  it  was  held  that  a  copyholder, 
observing  the  custom  and  performing  his  services, 
might  have  an  action  of  trespass  against  the  lord  who 
ejected  him  (a)«  From  this  time  the  will  of  the 
lord  became  exerciseable  only  according  to  the  custom 
of  the  manor,  and  the  customary  tenants  obtained  a 
kind  of  ownership,  which,  however,  from  the  liability 
to  arbitrary  fines  and  quit-rents,  was  at  first  little 
better  than  a  tenancy  at  rack-rent. 

As  other  tenures  in  villeinage  in  course  of  time 
became  obsolete,  there  remained  in  the  end  three 
kinds  of  customary  tenure  which  are  now  all  called 
copyholds,  and  which  differ  rather  in  the  history 
of  their  origin  than  in  the  rules  by  which  they  are 
governed,  viz. : — 

1.  Copyholds  proper,  which  are  described  as  DiTiuon 
parcel  of  the  manor  held  at  the  will  of  the  lord  hJ^' 
according  to  the  custom  of  the  manor. 

2.  Customary  freeholds,  or  customary-holds,  which 


(a)  Go.  Litt.  61.  a.  The  customary  tenants  were  described  by 
Ockam,  who  wrote  in  the  time  of  Henry  2.  They  are  mentioned 
in  the  ExterUa  Manerii  printed  among  the  statutes  made  in  4  Edw. 
\,  in  the  following  terms :  ''  It  is  to  be  enquired  also  of  the 
customary  tenants,  how  many  they  are,  and  how  much  land  each 
holds :  what  are  the  serrioes  of  each  in  work  or  customary  pay- 
ments :  what  the  works  and  customary  services  of  each  are  worth 
yearly :  how  mucn  rent  of  assise  besides  the  work  and  customary 
dues  each  pays  yearly,  and  which  of  them  may  be  taxed  at  the  will 
of  the  lord,  and  which  not." — See  Htzh.  on  the  Extenta  Manerii ; 
and  Nat.  Brev.  12  c.  As  early  as  43  Edw.  3,  c.  25,  they  are 
called  tenants  by  the  roU  according  to  the  will  of  the  lord. — Co 
litt.  58.  a. 
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are  described  as  parcel  of  the  manor  held  according 
to  the  custom  thereof^  but  not  at  the  will  of  the  lord. 
3.  Tenant-right  estates^  being  the  customary  free* 
holds  of  the  northern  parts  of  England  (a). 
Tenant-  rj^^  qualities  of  the  estates  last  mentioned  were 
estates,  discussed  in  an  important  judgment  from  which  the 
following  sentences  are  an  extract :  "  Customary 
estates^  known  by  the  denomination  of  tenant-right^ 
were  peculiar  to  the  Northern  parts  of  England 
in  which  border  services  against  Scotland  were 
anciently  performed.  And  although  these  appear  to 
have  majiy  qualities  and  incidents  which  did  not 
properly  and  ordinarily  belong  to  villeinage  tenure, 
either  pure  or  privileged,  (and  out  of  one  or  other 
of  these  species  of  villeinage  aU  copyhold  was  de- 
rived) ;  and  also  to  have  had  some  which  savoured 
more  of  military  tenure  by  escuage  certain,  which 
was  knight-service;  and  although  they  seemed  to 
want  some  of  the  characteristic  qualities  and  circum- 
stances which  were  considered  as  distinguishing  this 
species  of  tenure,  viz. :  the  being  holden  at  the  wiU  of 
the  lord ;  and  also  the  usual  evidence  of  title  by 
copy  of  court-roll;  and  also  were  alienable  contrary 
to  the  usual  mode  by  which  copyholds  were  aliened, 

(a)  They  are  found  in  the  north  of  Yorkshire,  that  part  of 
Lancashire  called  Over-Sands,  the  south-west  portions  of  Durham 
and  Northumberland,  and  over  the  whole  of  Cumberland. — 3  Real 
Prop.  Conmi.  13 ;  Co.  Cop.  s.  32.  See  as  to  tenants  by  border* 
service  and  the  defence  of  lynemouth  Castle  according  to  the  cus- 
tom of  husbandry  of  the  manor,  held  to  be  copyholders. — Brown 
V.  Eawlins,  7  East^  409;  etvid.  Fcyrtland  v.  HUl,  2  L.  R.  Eq.  768. 
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viz.  :  by  deed  and  admittance  thereon ;  notwithstand- 
ing all  these  anomalous  circumstances^  it  seems  to  be 
now  so  far  settled  in  courts  of  law  that  these  custo- 
mary tenant  right  estates  are  not  freehold,  but  that 
they  fsJl  in  ejffect  within  the  same  consideration  as 
copyholds,  that  the  quality  of  their  tenure,  in  this 
respect  cannot  properly  any  longer  be  drawn  in 
question  *'  (a). 

The  military  tenures  being  abolished  in  1660  (6),  J*°|^l 
the  only  freehold  tenures  now  remaining  are  the  tennrei. 
ecclesiastical  tenure  of  free  alms  and  the  various 
kinds  of  socage.  Among  these  are  the  local  tenures  * 
of  ancient  demesne,  'burgage,  and  gavelkind,  the 
nature  of  which  it  seems  necessary  briefly  to  discuss. 
Difficulties  have  often  arisen  from  an  indiscriminate 
application  to  copyhold  cases  of  arguments  derived 
from  the  rules  applicable  to  these  freeholds  with 
customary  incidents,  which  must  not  be  confounded 
with  the  customary  freeholds  mentioned  above.  And  the 
same  remark  applies  to  those  manorial  socage-holdings 
which  survive  in  so  many  parts  of  the  country,  the 
free  tenants  of  which  resemble  copyholders  in  many 
respects,  as  in  the  liability  to  customary  heriota 
and  reliefs,  fines  upon  alienation,  and  the  like  (c). 

Ancient  Demesne  is    a  tenure  confined  to  socage  Ancient 
lands  held  of  manors  which  are  described  as  crown-     ®"®"** 


(a)  Doe  Y.  HurUingdon,  4  Etuit,  271. 

(b)  Stat.  12  Gar.  2,  o.  24. 

(c)  Damerdl  v.  Proiheroe,  10  Q,B.  20.     Warrick  y.  Queen's 
CoU,  Oxford^  6  L.  R.  Chy.  716. 
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land  in  Domesday  Book  (a).  "There  is  great  con- 
fusion in  ihe  law-books  respecting  this  tenure.  The 
copyholders  of  these  manors  are  sometimes  called 
tenants  in  ancient  demesne,  and  land  held  in  this 
tenure  is  said  to  pass  by  surrender  and  admittance. 
This  appears  to  be  inaccurate.  It  is  only  the  free^ 
holders  who  are  tenants  in  ancient  demesne,  and  then* 
land  passes  by  common  law  conveyances  without  the 
instrumentality  of  the  lord.  The  timber  and  minerals 
belong  to  the  tenant,  and  the  rent,  fines,  and  services 
are  certain''  (6).  There  are,  however,  as  a  rule^  in 
manors  of  ancient  demesne  customary  freeholders,  and 
sometimes  copyholders  at  the  will  of  the  lord,  as  well 
as  the  true  tenants  in    ancient  demesne  (c). 

These  freeholders  have  in  many  instances  peculiar 
customs  of  descent,  dower,  curtesy,  &c.  In  some 
places  the  freehold  descends  to  the  youngest  son 
by  a  custom  of  borough-English,  or  to  the  youngest 
instead  of  the  eldest  male  in  each  degree,  or  to  the 
youngest  or  eldest  daughter  or  sister,  or  to  all  the 
males  equally  as  in  gavelkind. 

(a)  There  were  originally  1422  of  theee  manen.  The  tenure 
has  beoome  of  small  importanoe  since  the  exceptional  priyil^Ees  of 
the  tenants  were  taken  away  by  the  Act  3  &  4  WiU.  4,  o.  74. 
Before  that  time  the  tenure  might  be  oonyerted  to  common  socage 
by  the  joint  act  of  the  lord  and  tenant. 

(&)  3  Real  Prop.  Rep.  12.  and  c/:  2  Inst.  325.  Even  Sir  W. 
Blackstone  seems  to  have  been  misled  upon  this  point. — See 
2  BL  Comm.  99,  and  his  Tract  called  ConsidcraUofu  upon  Copy- 
holders. 

(c)  Co.  Copjh.  s.  32 ;  Bract,  i.  c.  2 ;  Brittoh,  c.  66 ,  Fleta  i. 
c.  3. 
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Burgage  tenure  prevails  only  In  certain  cities  and  Burgage, 
boronglis^  which  have  existed  as  such  from  time 
immemorial.  ''Such  boroughs  (says  Littleton)  have 
for  the  greater  part  divers  customs  and  usages 
which  are  not  had  in  other  towns  :  for  some  of  them 
have  such  a  custom^  that  if  a  man  has  several  sons 
and  dies^  the  youngest  shall  inherit  all  his  father's 
tenements  within  the  borough^  as  heir  to  his  father 
by  force  of  -the  custom  :  which  is  called  borough- 
English.  Also  in  some  boroughs  the  wife  shall  have 
for  her  dower  all  the  tenements,  which  were  her 
husband's '^  (a).  And  in  others  the  widow  has  a 
moiety  during  her  widowhood,  or  some  other  portion  • 

The  tenure  of  gavelkind,  by  which  most  lands  in  Qarel- 
Kent  are  held,  is  a  very  ancient  species  of  socage^ 
'*  the  name  being  derived  from  a  word  which  signifies 
rent    6r    the    customary  performance  of    works   of 


(a)  Go.  Litt.  qs.  166,  167.  Borough- English,  or  the  custom  of 
Bngiish  dties,  was  so  called  in  opposition  to  the  law  of  ^descent 
pTevailing  in  towns  settled  by  the  Normans.  Thus  Nottingham 
was  as  late  as  1713  divided  into  the  English  borough  and  the  French 
borough ;  in  the  one,  real  property  descended  to  the  youngest  son 
in  burgh- Engloyea  or  borough -English :  in  the  other,  to  the  eldest 
by  the  ordinary  law,  which  they  called  burgh-Franeoyts.  Borough- 
EngliaL  has  been  fancifully  derived  from  barbarous  feudal  customs 
which  were  never  known  in  England.  "  The  custom  stood  with 
some  certain  reason,  because  that  the  youngest  son,  if  he  lacked 
father  and  mother,  becaune  of  his  younger  age  might  least  of  all 
help  himself,"  and  the  law  of  the  place  therefore  directed  the 
descent  of  the  real  estate,  ''  generally  little  more  than  the  father's 
house,  where  it  was  most  wan  ted." — Glanv.  vii.  c.  3;  Robins.  Gav. 
Appendix.  In  the  Tenures  of  Kent,  c.  7,  various  authorities 
beiuing  upon  the  matter  are  collected. 
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husbandry/'  Its  principal  incidents  are  the  partibility 
of  the  inheritance  among  the  males  in  each  degree, 
the  right  of  the  widow  and  widower  to  have  half 
the  land  for  dower  or  curtesy  until  a  second  marriage, 
the  widower  taking  his  customary  estate  by  the 
curtesy  whether  issue  has  been  bom  of  the  marriage 
or  not,  the  freedom  from  escheat  for  felony,  and  the 
infant's  right  to  aliene  by  feoffment  at  the  age  of 
fifteen  years.  In  many  places  in  Kent  the  freeholders 
are  subject  to  customary  heriots,  fines,  and  other 
ancient  dues,  and  are  compellable  under  penalty  of 
distress  to  come  for  admittance  into  their  tenancies. 

The  nK)st  remarkable  incident  of  this  tenure  being 
the  partibility  of  the  land  upon  descent,  the  word 
gavelkind  has  come  to  be  applied  to  many  copyholds 
which  only  resemble  the  freehold  tenure  in  this 
particular:  but  this  use  of  the  word  is  improper, 
and  apt  to  lead  to  mistakes.  There  are  some  few 
copyholds  in  the  county,  which  generally  follow  the 
customs  of  gavelkind  freeholds.  If  such  a  copyhold 
is  enfranchised  the  customs  are  extinguished :  but 
nothing  less  than  an  Act  of  Parliament  can  alter  a 
custom  atta>ched  to^  a  freehold  tenure,  which  is 
said  therefore  to  "  run  with  the  land,*'  or  be 
"  inherent  in  the  land.'' 

A  great  number  of  estates  in  Kent  were  dis- 
gavelled  by  private  Acts,  which  extended  however 
only  to  the  custom  of  partition  on  descent  (a), 

m 

(a)  Wiseman  v.  Cotton^  1  Sid.  135 ;  Doe  v.  Brydges,  6  M.  &  G. 
282 ;  Go.  Litt.  140,  b.    The  principal  Acts  were  31  Hen.  8,  c.  3, 


manors. 
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All  lands  in  this  county  are  presumed  to  be  held  in 
gavelkind;  until  the  contrary  is  proved.  The  test  lies 
in  proof  of  the  tenure  at  the  time  of  the  Norman 
Conquest  (a).  No  land  is  now  gavelkind  which  can 
be  shown  to  have  originally  been  held  by  a  tenure 
higher  than  socage^  as  free  alms  or  a  military  tenure. 
If  the  manor  was  originally  in  the  superior  tenure, 
the  demesnes,  wastes,  advowsons,  freehold  of  the 
copyholds,  and  profits  incident  to  the  manor,  are 
all  held  in  free  alms  or  in  common  socage  and  not  by 
the  customary  tenure. 

Since  every  copyhold  must  be  or  have  been  parcel  Nature  of 
of  an  ancient  manor,  and  demised  or  demiseable  by 
the    custom   thereof    from    time    immemorial,    it    is 
necessary  to  make  a  few  observations  on  the  nature  of 
an  ancient  manor. 

A  manor  properly  consists  of  demesne  lands,  juris- 
diction in  a  court-baron,  and  services  of  free  tenants 
in  fee,  liable  to  escheat  and  owing  attendance  at  the 
court.  If  the  numbers  of  such  tenants  is  reduced 
below  two,  the  court  cannot  be  held  and  the  manor 
ceases    to    exist,   but  may   survive   as   a  manor  by 


and  Ekn  Act  of  2  &  3  £dw.  6.  Others  were  passed  in  the  1 1  Uen.  7, 
15  Hen.  8, 1  Eliz.,  8  Eliz.,  and  21  Jac.  1.  For  the  lands  affected, 
see  Robinson,  Guvelk.  and  the  Tenures  of  Kent.  There  was 
also  a  practice  of  disgavelling  by  royal  prerogative  and  royal 
licence,  which  very  early  became  obsolete. 

(a)  **  The  law  of  gavelkind  is  unlike  other  customs ;  it  is  not 
good  if  it  begins  just  before  the  reign  of  Richard  the  First.  This 
custom  existed  long  before  other  customs,  and  almost  before  any 
history  of  Engknd." — Lushington  v.  lAandaff^  2  New  Rep.  491. 
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reputation  for  the  purpose  of  makiug  a  title  to 
franchises  or  for  holding  copyholders^  courts.  And 
if  all  the  demesnes  are  alienated,  the  manor  is 
extinguished,  and  can  be  no  more  tlian  a  "lordship 
in  gross/'  A  temporary  severance  of  all  the  demesnes, 
as  by  a  lease  for  years,  causes  a  suspension  of  the 
manor :  a  permanent  separation  causes  its  extinction  (a) . 
A  manor  is  not  divisible  {b)  :  but  there  is  perhaps 
an  exception  to  this  rule  in  the  case  of  a  partition 
among  coparceners.     In  an  early  case  it  was  agreed. 


(a)  Burton  Comp.  1026  ;  Cru.  Dig.  Copyh.  Q.  Where  the  autho- 
rities are  collected.  As  to  the  constitution  of  a  manor,  see  Glover 
V.  Jmhc,  3  T.R.  447  ;  l^hane  v.  Ireland,  10  East,  259.  As  to  the 
immemorial  antiquity  of  manors,  Co.  Copyh.  s.  31  ;  2  Ro.  Abr. 
120 ;  Bro.  Abr.  Tenures,  102.  citing  Yoarb.  35  Hen.  8.  Some 
writers  have  supposed  that  manors  might  be  created  at  any  time 
before  the  stsitute  Quia  Emptores,  IS  Kdw.  1,  extended  to  tenants 
in  chief  of  the  crown  by  the  statute  l)e  Prerogativa  Regis,  17  Edw. 
2.  See  Godb.  Rep.  3,  as  to  Rectory  Man'brs,  and  1  Watk.  Copyh 
15,  and  compare  2  Ro.  Abr.  120,  15.  Manors  existed  in  their 
present  form  early  in  the  eleventh  century,  and  in  a  very  similar 
form  they  extend  to  a  much  more  distant  antiquity.  It  seems  also 
to  be  now  settled  that  the  manor  is  a  modification  of  the  village 
communities  established  by  the  first  German  settlers  in  England. 
There  is  no  reason  to  suppose  that  the  number  of  legal  manors 
was  ever  much  increased  after  the  Norman  conquest  in  the  settled 
parts  of  England.  Although  fresh  tenures  might  be  created,  the 
right  to  hold  a  new  court  was  a  matter  of  royal  prerogative,  and  after 
a  time  it  was  held  that  even  the  king  could  not  make  a  new  court, 
^'  for  matters  which  depend  upon  the  continuance  of  time  come 
not  within  the  compass  of  the  king's  prerogative." — Co.  Copyh. 
8.  31. 

(6)  Buchua  of  BucdcugKs  Case,  5  Mod.  150.  As  to  partition 
of  manors  by  decrees  of  the  Court  of  Chancery,  soe  CatUey  v 
Arnold,  4  K.  &  J.  595. 
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that  if  upon  6ucli  a  partition  the  demesnes  were 
allotted  to  one  sister^  and  the  tenants'  services  to 
another^  there  would  be  an  absolute  severance :  yet^ 
if  one  died  without  issue  and  the  other  inherited,  the 
manor  would  revive,  because  on  the  partition  they 
were  in  by  an  act  of  the  law,  and  the  demesnes 
and  services  were  again  united  by  another  act  of 
law  (a). 

To  bJ.e  a  fuUer  definition,  a  manor  may  be  deBcribed 
as  consisting  :  1 .  Of  the  demesnes  of  which  the  lord 
is  seised,  whether  in  his  own  occupation  or  in  that  of 
his  lessees  for  years,  which  comprise  also  the  waste 
lands  subject  to  the  tenants'  rights  of  common,  and 
also  the  lands  of  the  copyholders  and  customary  tenants 
which  at  law  and  apart  from  the  custom  are  regarded 
as  a  kind  of  tenancies  at  will ;  2.  Of  the  services, 
or  the  rents  and  duties  reserved  upon  the  original 
grants  in  fee,  made  to  the  freehold  tenants  before  the 
statute  Quia  Emptores,  18  Edw.  1,  since  which  no 
fresh  tenures  could  be  created ;  8.  Of  the  rever- 
sion in  those  parts  of  the  demesnes  which  have  been 
granted  for  life  or  for  an  estate-tail,  and  of  that  kind 
of  possible  reversion  which  consists  in  the  right  of 
reheat  on  occasion  of  a  free  tenant  dying  intestate 
and  heirless;  4.  And  there  are  in  general  either 
annexed  or  appurtenant  to  the  manor  a  variety  of 
franchises,  such  as  the  right  to   have    a    court-leet, 

(a)  Sir  Moyle  Finch's  case^  6  Co.  64,  a ;  Burton  Comp.  1025. 
In  former  times  there  were  numerous  examples  of  the  seyerance 
of  manoiB  between  co-heireHses  at  law  and  co-heirs  in  gavelkind. 
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waifs  and  strays,  or  treasure-trove,  the  liberties  of  hold- 
ing fairs  and  markets,  of  taking  tolls  and  the  like  (a). 
5.  A  court-baron  for  the  freeholders  and  a  customary 
court  for  the  copyholders  (if  any)  are  necessary 
incidents  to  every  manor,  and  the  principal  manor 
in  a  parish  will  usually  have  an  advowson  appendant 
to  the  demesnes,  which  if  once  severed  must  always 
for  the  future  be  an  advowson  in  gross.  When  the 
manor  abuts  upon  the  sea,  the  fore-shore  between  the 
high  and  low  watermarks  of  the  average  tides  may 
be  parcel  of  its  waste  land,  and  this  is  generally  the 
case  when  the  lord  has  by  grant  or  prescription  the 
franchise  of  taking  wreck. 

Since  the  Statute  Quia  Emptores,  no  new  tenure 
can  be  created  by  a  private  person  on  any  con- 
veyance in  fee-simple.  So  that  on  the  alienation  of 
any  of  the  demesnes,  they  cease  for  ever  to  be  parcel 
of  the  manor,  and  new  services  cannot  be  reserved. 
And  even  if  freehold  lands  escheat  to  the  lord  or  are 


(a)  Franchises  are  defined  to  be  royal  privileges  or  branches 
of  the  king's  prerogative,  subsisting  in  a  subject  by  grant  from  the 
crown,  or  under  a  prescription  implying  a  grant.  They  are  chiefly 
of  two  kinds,  viz. :  1.  those  which  were  parts  of  the  prerogative 
originally,  as  the  right  to  wreck,  to  the  goods  and  chattels  of  felons, 
&c. :  and,  2.  those  which  could  have  no  existence  until  their  cre- 
ation by  the  crown.  The  first,  but  not  the  second  class,  are 
merged  in  the  prerogative  when  the  crown  acquires  the  lands 
to  which  they  are  annexed,  and  will  not  pass  as  appurtenant  to 
the  land  upon  any  new  grant  without  express  words,  either  men- 
tioning the  franchise  which  was  merged,  or  at  least  stating  that  the 
new  grantee  shall  hold  the  land  ''  in  as  large  and  unple  a  manner 
as  the  former  owner  held  it." 
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purchased  by  him,  they  cannot  become  parcel  of  the 
manor  again,  and  will  not  pass  by  a  conveyance  of 
"the  manor  and  lands  belonging  thereto/' 

Bat  all  the  lands  which  originally  formed  part 
of  the  manor,  or  were  held  of  it,  are  said  to  lie  within 
the  ambit  of  the  manor :  and  in  some  points  are 
gubject  to  the  jurisdiction  of  its  courts,  and  in  common 
parlance  are  said  to  be  still  ^'  within  the  manor/'  (a). 

It  was  formerly  held,  that  if  the  lord  granted  away 
the  freehold  of  all  the  copyhold  lands,  or  several  of 
them,  the  grantee  would  have  a  kind  of  manor  and 
might  hold  courts.  But  it  is  now  settled  that  the  land 
is  severed,  that  no  Courts  can  be  held,  and  that  the 
customary  estates  must  be  dealt  with  by  common 
hw  conveyances,  although  the  copyholders  are  still 
said  to  hold  by  their  customary  tenure,  and  to  be  liable 
to  all  such  payments  and  services  as  are  not  connected 
with  attendance  at  a  court  (6) . 

With  respect  to  the  subjects  of  copyhold  tenure.  Subjects 
Ii)rd    Coke    says   that    ''  all    lands    and   tenements  hold 
within   a    manor,  and   whatever    concehis  lands  or  *®^^*"* 
tenements,  may  be  granted   by    copy, ''  (c)   and  he 
Gelects  as  examples:  1.   A  customary  manor  (d).     2. 


(a)  Bdackerois  v.  Delacherois,  11  H.L.C.  62. 

(b)  Mdmch  v.  Lutlier,  4  Co.  26 ;  Bright  v.  Forth,  Cro.  Elis.  442 ; 
Muma  V.  Smith,  4  Go.  21 ;  PhiUipsY.  BaU,  6  C.B.  N.S.  811. 
Aed  see  Gilb.  Ten.  197,  and  Lenum  y.  Blachwell,  Skin.  191.  6 
Yin.  Ab.  20. 

(c)  Co.  Litt.  58,  h. 

((Q  It  was  resolved  in  NedUe's  case,  11  Co.  17,  that  a  manor 
may  be  a  copyhold,  and  that  the  cuBtomaiy  lord  may  hold  courts 
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Underwood  without  the  soil,  the  herbage  or  vesture 
of  land,  and,  8.  A  fair  or  similar  profit  appendant 
to  a  manor.  ''  Things  that  lie  not  in  tenure  are  not 
grantable  by  copy,  as  rents,  commons  in  gross^ 
advowsons  in  gross,  and  such  like,  all  which  are 
incorporeal  hereditaments,  and  therefore  no  rent  can 
issue  out  of  them,  neither  can  they  be  held  by  any 
manner  of  service.  But  an  advowson  appendant,  a 
common  appendant,  or  a  fair  appendant,  may  pass 
by  copy,  by  reason  of  the  principal  thing  to  which 
they  are  appendcmt :  and  generally  what  things  soever 
are  parcel  of  the  manor,  and  are  of  perpetuity,  may 
be  granted  by  copy  according  to  the  custom,  as 
underwoods,  for  after  they  are  cut  they  will  grow 
again,  and  so  of  herbage  or  any  other  profit  of 
the  manor."  (a).  Thus  there  may  be  a  copyhold 
grant  of  "  twenty  loads  of  hasel  or  as  many  of 
maple,  in  the  disjunctive,  to  be  cut  down  and  taken 
by  the  grantee,''  or  of  "twenty  trees  growing  upon 
Blackacre  or  Whiteacre  to  be  cut  down  yearly  by 
the  lord  and  delivered  to  the  grantee  on  such  a 
day,''  and  the  like  (6). 

The  subjects  of  customary  tenure  are  most  usually 
portions    of    the    demesne-lands    which    have    been 


and  grant  copies ;  that  the  copyhold  manor  will  pass  by  Burrender 
and  admittance,  and  that  its  lord  Bhall  pay  fines  on  descent  and 
alienation.  There  can  be  no  freeholders  of  such  a  copyhold  manor 
or  reputed  manor. — See  Gilb.  Ten.  215 ;  Vin.  Abr.  Copyh.  E. 

(a)  Hoe  V.  Taylor,  4  Co.  31 ;  CJo.  Copyh.  s.  42. 

(6)  Ibid ;  sec  Gilb.  Ten.  332. 
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demised  by  copy  of  court-roll  from  time  immemorial 
as  separate  copyhold  tenements.  By  special  custom 
however^  but  in  all  cases  with  the  consent  of  the 
homage-jury  at  a  customary  court,  fresh  portions  of 
the  waste  may  be  granted  as  copyholds  (a).  And 
where  the  sea  shore  or  a  river  bed  forms  part  of  a 
manor  there  may  be  similar  customs  of  granting 
portions  for  fishing-places,  as  fresh  copyholds,  or 
there  may  be  portions  Which  haVe  from  time  imme- 
morial been  granted  by  copy  (J). 

The  tenement  need  not  be  a  separate  portion  of  the 
demesnes,  but  may  be  a  "  shifting  severalty  '^  in  an 
open  field  or  meadow,  or  a  lot-meadow  divided  into 
parcels  the  occupation  of  which  is  intei^hanged  in 
ft  yearly  course  of  rotation  (c). 

And  almost  any  separate  product  of  land,  or  a 
fixed  share  in  any  of  such  products  may  be  held  by 
copy  of   court-roll,  as  the  sole  and  several  pasturage 


(a)  Aiieti  v.  EUis,  9  B.  &  G.  685. 

(b)  Berkdeifs  Ccue  in  Hale,  De  Jure  Maris. 

(c)  PraU  V.  Cfroomey  15  East,  235.  "  Albeit  land  he  the  moat 
firm  and  fixed  inheritanoe,  and  fee-simple  the  most  absolute 
estate  a  man  can  haye :  yet  may  the  same  at  seyeral  times  bd 
moTeable,  sometime  in  one  person  and  alterms  vkSbua  in  another^ 
nay,  sometime  in  one  plaoe  and  sometime  in  another.  As  for 
example,  if  there  be  80  acres  of  meadow  which  have  been  used 
time  out  of  mind  to  be  divided  among  certain  persons,  and  a 
certain  nmnber  of  acres  appertains  to  each  of  these  persons, 
as  for  example,  to  A.  13  acres,  to  be  yearly  assigned  and 
allotted  out,  so  as  sometime  the  13  acres  lie  in  one  place  and 
sometime  in  another,  and  so  of  the  rest :  A.  hath  a  moveable 
fee-simple  in  13  acres,  and  it  may  be  parcel  of  his  manor,  albeit 
they  have  no  certain  place,  but  are  yearly  set  out  in  several 

C 
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witiboat  the  aoil^  the  vestore,  herbage,  first^crop,  after^ 
grass,  *'  tonsure  of  meadows/*  and  the  like  (a). 
So  copyholders  are  often  found  to  be  the  tenants  in 
common  of  woods,  called  dole-woods,  of  the  furze 
bushes  and  underwood  on  a  moor  or  waste,  of  the 
peat  in  a  turbary,  and  the  like.  And  the  small  plots 
of  pasture  in  the  midst  of  a  waste,  called  '^  sheep 
Heaves*'  in  the  Northern  counties,  with  or  without 
the  soil,  are  frequently  the  subjects  of  copyhold 
tenure  (6). 

On  the  question  whether  tithes  could  be  held  by 
copy  of  court-roll  very  contrary  opinions  have  been  ex- 


places,  80  as  the  number  only  is  certain,  and  the  particalar  acreB, 
or  place  wherdn  they  lie  after  the  yeax,  uncertain." — Go.  Litt. 
4,  a ;  167,  a ;  and  see  The  General  Inclosure  Act,  8  &  9  Yict.  c 
118,  8.  11. 

(a)  ^mmers  y.  Dixon,  7  East,  200;  Benson  v.  ChaUr,  8  T.R 
396;  Bigg  v.  Lonsdale.  1  H.  &  N.  923 ;  Welcome  v.  Uptonj  6  M. 
&  W.  543.  The  right  of  each  joint-owner  is  usually  called  a 
Oattlegate  or  Stint,  especially  in  the  Northern  counties;  a 
cattlogate  is  considered  equal  to  the  pasture  of  one  cow  or  five 
sheep,  and  three  to  be  equal  to  the  pasture  of  two  horses.  Pasture 
sufficient  for  a  horse  is  called  a  horse-lease  in  Dorset.  Ptoture 
for  a  sheep  is  called  a  sheep-gate  in  the  North,  and  a  sheep-leaze 
on  the  South  Downs.  Other  terms  of  a  like  import  are  beast, 
gate,  calf-gate,  cows-grass,  pasture-gate,  oxgang,  &c. — Bigg  ▼. 
LonsdaUj  supra.  All  these  must  be  carefully  distinguished  from 
rights  of  common,  "  for  independently  of  any  question  as  to  the 
proper  mode  of  conveyance,  the  one  right  is  to  be  vindicated  by 
an  action  of  trespass  or  ejectment,  the  other  by  action  on  the  case,'* 
and  rent  may  be  reserved  upon  the  grant  of  the  undivided  share, 
but  not  on  a  grant  of  common.  Burton.  Comp.  1158.  Co.  Litt. 
4,  6.     Comp.  Doe  v.  BemsSy  7.  C.B.  456. 

(&)  Cooke  Inclos.  44. 
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pressed  (a).  But  the  weight  of  authority  seems  to  be 
on  the  side  of  those  who  think  that  tithes  impropriate 
could  not  be  copyhold.  Among  other  reasons  in 
bvour  of  this  opinion  is  the  fact^  that  laymen  were 
incapable  of  holding  tithes  until  the  dissolution  of  ihe 
monasteries^  so  that  it  was  impossible  that  there 
(Jonld  be  any  customary  descent  with  respect  to  them. 
''They  could  not  descend  from  ancestor  to  heir^  be- 
caose  they  could  not  be  in  the  hands  of  any  priyate 
individual''  (6).  By  the  common  law  the  right  to 
tithes  could  not  be  vested  in  any  lay  subject  (c). 

It  has  however  been  contended  by  writers  of 
eminence^  that  rents^  commons^  and  advowsons  in 
grossj  and  other  incorporeal  hereditaments^  may  be 
granted  as  copyholds^  if  by  possibility  they  can  ever 
have  been  parcel  of  the  manor  (d).    And   the  case 


(a)  In  Hoe  ▼.  Taylor,  4  Co.  31.  Gro.  Car.  413.  it  was  aaid 
that  tithes  may  be  smrendered  by  copy,  if  the  costom  permits 
it :  and  that  it  had  been  so  resolyed  in  Burner's  case  '(there 
died)  that  a  grant  of  tithes  by  copy  was  good.  In  Sands  ▼. 
Drvry,  Gro.  Elis.  814.  the  majority  of  the  judges  thought 
that  tithes  oould  not  be  parcel  of  the  manor,  and  therefore 
(XAild  not  be  copyhold :  and  see  Gilbert,  Ten.  331.  In  Musgrave 
T.  Ciwe,  WiUea.  324.  it  was  said  that  they  might  be  parcel  of  a 
manor  and,  if  the  custom  would  warrant  it,  might  for  the  same 
rawm  be  granted  by  copy  of  court-roll. 

(b)  Lushingtan  v.  Lldndaffj  2  N.  B.  491,  deciding  that  such 
tithes  could  not  be  of  the  nature  of  gavelkind.  Bob.  Gay. 
i.  c,  8.  cites  a  similar  case  as  to  borough-English  lands  from 
Un^ee'  Abridgment. 

(e)  Burton.  Comp.  1205. 

(d)  Gilbert.  Ten.  331,  332,  and  1  Bo.  Abr.  498.  See  the  dis- 
enaaon  on  Musgrave  v.  Cot/e,  in  Scriven  on  Copyholds. 

c2 
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of  Musgrcuve  ▼.  Oa/ve  {a)  is  osnally  cited  as  an  express 
authority  for  the  position*  In  that  case  the  Court 
certainly  expressed  an  opinion^  that  ''  common^  tithes, 
and  other  things  of  a  like  kind  may  pass  by  copy  of 
court-roll  by  themselves  without  any  lands/'  But  it 
seems  probable  that  too  much  stress  has  been  laid 
on  the  case  in  this  respect.  It  was  an  action  of 
trespass  in  which  the  defendant  had  pleaded  that  he 
had  the  fourth  part  of  a  fold-course  ''or  common 
of  pasture "  for  so  many  sheep,  which  was  parcel  of 
the  manor  held  by  copy  of  court-roll  at  the  will  of 
the  lord  according  to  the  custoxn.  The  plamtiff 
demurred,  because  it  was  not  alleged,  ''  that  the  said 
fold-course  or  common  of  pasture  was  appendant 
or  appurtenant  to  the  manor,  nor  did  it  appear 
whether  it  was  appendant,  appurtenant,  or  in  gross, 
or  what  other  sort  of  right  of  common  it  was/' 
It  came  before  the  court  for  judgment  on  the 
demurrer,  and  the  only  question  was  ''whether  this 
right  of  common  was  well  pleaded  or  not/'  It  was 
held  to  be  common  appurtenant^  because  it  evidently 
was  of  none  of  the  other  kinds,  and  the  court 
over-ruled  the  main  objection,  that  it  could  not  be 
parcel  of  the  manor  and  yet  be  copyhold  because, 
as  soon  as  it  was  once  severed  and  granted  with- 
out land^  it  must  have  ceased  to  be  part  of  the  manor 
and  so  could  not  afterwards  be  demised  as  copyhold* 
But  it  was  held^  that  if  once  appurtenant,  the  mere 
tenancy  at  wiU  of  the  copyholder  did  not  sever  it 

(a)  WiUeB,  a24. 
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from  the  manor.  "  As  we  are  upon  a  demuirer,  if 
this  right  of  common^  as  pleaded,  can  be  good  npon 
any  supposition  whatsoever^  we  must  take  it  to  be  so/' 

It  is  to  be  observed  that  the  right  claimed  was  not  a 
Tight  of  commoni  according  to  the  later  decisions. 
Fold-course  or  the  right  of  sheep-walk  was  a  privil^e 
reserved  by  the  lord  of  the  manor,  which  gave  him  the 
sole  right  of  feeding  sheep  on  the  lands  of  the  tenants 
ttt  certain  seasons  of  the  year.  The  right  was  often 
delegated  to  persons  called  flock-masters,  who  had  the 
light  of  feeding  sheep  over  the  open  fields,  and  even 
m  some  cases  over  the  inclosed  pastures  after  the  hay 
was  cut.  (a)  This  was  frequently  described  as  a  right 
of  common  appendant,  appurtenant,  or  in  gross,  and 
was  dted  as  an  instance  of  a  right  of  common  existing 
without  the  necessity  of  having  an  estate  in  land  to 
sapport  it :  but  it  is  now  settled  that  it  is  not  a  right 
of  common  of  any  kind,  but  a  seignorial  right  supposed 
to  have  been  reserved  upon  the  'Creation  of  the 
teoaucies  (6). 

So  that  although  the  case  under  discussion  is  an 
aothority  to  show  that  incorporeal  hereditaments  of 
this  kind  may  be  copyholds,  it  is  only  indirectly  an 
aathority  for  the  position  that  common  appurtenant 
can  be  BO  held,  and  it  does  not  decide  that  rents  or 
commons  in  gross  can  be  the  subjects  of  customary 
tenure. 


(a)  Jnd.  Comm.  Rep.  1844. 

if)  ^arpe  y.  Bechenowe,  2  Lutw.  1249 ;   Jmua  v.  Richards,  6 
A.  4  E,  530 ;  ItaJU  v.  Mann,  4  Scott,  N.S.  356. 


22  LAW  OF  COFTHOLDB, 

General         TJpon  the  whole  it  may  still  be  fairly  oontendedj 

rule*  , 

that  incorporeal  hereditaments  oannot  properly  be  the 
subjects  of  copyhold  tenure^  unless  they  pass  as 
appendant  or  incident  to  the  corporeal  copyhold 
tenement.  ''  No  service  (said  Ch.  B.  Gilbert^)  can  be 
reserved  or  due  upon  the  grant  of  incorporeal  things, 
for  no  court  can  be  kept  by  the  grantor,  no  attendance 
being  due  from  the  grantees  of  incorporeal  inherit 
tances :  so,  as  to  them  there  is  no  lord,  and  conse^ 
quently  they  cannot  pass  by  surrender  and  admittance, 
and  are  not  grantable  by  copy/^  (a). 
^niSma/*  ^  *^®  incidents  of  copyhold  tenure,  and  the  rules 
which  determine  what  the  tenant  should  or  should  not 
do,  are  determined  by  custom,  of  which  there  are  two 
classes  applicable  to  copyholds,  viz. ;  I.  The  general 
customs  of  copyholds,  which  extend  to  all  manors 
where  there  are  copyholders  and  are  warranted  by  the 
common  law,  and  which  may  themselves  be  described 
as  part  of  the  common  law  or  general  custom  of  the 
reahn :  and,.  11.  local  and  particular  customs,  which 
prevail  only  in  a  certain  place^  and  which  must  be 
strictly  proved  and  specially  pleaded;  and  these 
particular  customs  are  of  two  kinds,  either  disallowing 
what  the  general  custom  allows,  or  allowing  what  it 
disallows  (&). 

(a)  GUb.  Ten.  332. 

(b)  Co.  Cop.  8.  33 ;  Co.  Litt.  63  a.  **  It  is  the  general  costom  of 
the  realm,  that  every  copyholder  may  Burrender  in  court  and 
iieed  not  allege  any  custom  therefore.  So  if  out  of  court  he 
eurrendor  to  the  lord  himself,  ho  need  not  allege  in  pleading  any 
Custom.    But  if  he  surrender  out  of  court  by  the  hands  of  two  or 
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Customs  of  the  latter  class  mnst  be  :    I.  Local  and  Bequi- 

sites  of 

confined  to  the  particular  manor,  it  being  a  role  that  the  coBtom. 
evidence  of  usage  in  one  manor  is  no  proof  of  the 
custom  in  another,  except  in  special  cases,  as  those 
relating  to  customs  in  mineral  districts  {a).  II.  They 
must  have  been  peaceably  and  continuously  used  from 
time  immemorial.  By  this  is  meant  not  that  there 
must  be  proof  that  the  custom  existed  at  the  com- 
mencement of  legal  memory  in  the  reign  of  Richard 
the  first,  but  that  there  must  be  modem  user  from 
which  the  immemorial  origin  may  be  presumed,  and 
nothing  to  upset  the  presumption.  The  presumption 
arising  from  long  continuance  will  be  removed  by 
proof  of  any  fact  which  makes  it  practically  impossible 
to  believe  that  the  custom  is  immemorial.  But  in  a 
case  where  a  customaiy  claim  is  made  under  the 
Prescription  Act,  2  &  3  Will.  4,  c.  71,  mere  proof 
of  modem  origin  will  not  prevail  against  the  usage  for 
the  statutory  period.  The  proof  to  upset  an  alleged 
custom  may  arise  from  the  omission  to  mention  it  in 
an  ancient  statement  of  the  manorial  usages^  or  in 
considerations  of  the  former  value  of  money  rendering 
the  existence  of  the  custom  unlikely  in  ancient  tunes, 
or  any  circumstance  which  makes  it  unreasonable  to 
suppose,  that  at  the  commencement  of  legal  memory 
there  were  a  possible  grantor  and  grantees,  and  rights 

three  copyholders,  &e.,  or  out  of  coort  by  the  hand  of  any  other, 

these  easterns  are  particular  and  therefore  he  most  plead  them." 

Co.  Litt.  59  a. 

(a)  Co.  Litt.  110  b.     Anglesey  (Marquis)  v.  Hatherton^  10 
M.  &  W.  218.     Ely  (Dean  and  Ch.)  v.  Warren,  2  Atk.  189. 
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which  oould  legally  be  allowed  in  accordance  with  the 
custom  as  alleged  (a),  As  to  the  continuousness  of 
the  nsage^  there  must  be  proof  that  the  cnstom  has 
been  nsed^  and  that  there  has  been  no  interruption  in 
the  right^  though  there  may  have  been  interruption  in 
the  possession  or  actual  usage  {b) . 

The  custom  must  also  be  reasondblej  i.  e,  not 
absurd,  immoral,  or  prejudicial  to  the  interests  of  the 
State,  nor  destructive  of  the  property  where  the  custom 
is  to  be  exercised,  or  of  thQ  copyholder's  estate,  but 
such  as  can  fairly  be  imagined  to  have  originated  in 
i^n  agreement  before  the  time  of  memory. 

No  usage  can  be  established  by  way  of  custom, 
which  within  time  of  memory  was  allowed  by  the 
common  law,  and  since  disallowed  by  statute.  No 
custom  can  be  set  up  against  the  express  provisions  of 
an  Act  of  Parliament ;  but  ^  statute  merely  declaratoiy 
of  the  common  law,  whether  its  form  be  negative  or 
affirmative,  will  not  affect  the  continuance  of  a  local 
custom.  "  A  statute  made  in  the  affirmative,  without 
ajiy  negative  expressed  or  implied,  does  not  alter  the 
common  law  "  or  affect  the  existence  of  a  custom  (c). 

(a)  Bryant  v.  Footy  2  L  R.  Q.B.  161.  PoHland  v.  HUl,  2  L.R. 
Eq.  768.  (Marquis)  Salisbury  v.  OtadsUme,  6  H.  &  N.  123  ; 
9  H.  L.  C.  692. 

(6)  Co.  Litt.  110  a.  114  6. ;  Ck).  Copy.  b.  33.  Case  of  Tanistry.. 
Day.  31,  m  which  case  the  nature  of  local  customB  is  showit 
IP  detail,  and  see  Yin.  Abr.  Custom,  and  Com.  Dig.  Copjh.  S, 

(r)  Co.  Litt.  115  a. ;  and  Harg.  notes. 
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CHAPTER  II, 


HATUBE  or  X8TATSS  IN  COPYHOLDS, 

General  rules  appUcahle  to  copyholds  a/nd  freeholds 
alike— Beversionary  estates — Contingent  remain^ 
ders  in  copyholds — Undivided  estates — Equitable 
estates — Follow  rules  of  legal  estate — Statute  of 
frauds — OonstrueUve  tmsts-^Besulting  trusts^^ 
Oeneral  rules — Attendant  terms — Estates  in  futuro 
—^Powers  of  appovntment-^Springing  and  shifting 
uses — Maximum  of  estate  allowed  by  customs  of 
various  ma/aors^-Division  of  copyholds.  I.  Copy- 
holds  of  inheritance — Customary  fee-simple — Con- 
ditional  fees — Base  fee — Customary  entajtls^^Old 
modes  of  barring  such  entails — Fi/nes  and  Recover 
ries  Act — Mode  of  disposition — Of  legal  entail — Of 
equitahle  entail — Enrolment  on  court-roH^-'Prvn" 
cipal  provisions  of  the  Act^^Who  may  dispose  of 
entailed  estates — Limited  dispositionS'^Disposition 
by  married  woman — Office  of  protector — Period  of 
Enrolment — Estates  for  life-~^Estate  pur  anter  vie 
—  Occupancy  —  Special  occupancy  —  Descendible 
freeholds — Quasi-entail—Efect  of  Wills  Act — Chattel 
interests  in  copyholds — Lease  for  a   year — Leases 
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by  Rpeeial  custom — Leases  by  licence — Leases  of 
settled  estates — Licences  by  owners  of  settled  estates 
— Tenancies  at  will — By  sufferance— By  Elegit. 
II.  Copyholds  for  lives — West  of  England  tenure 
— Copyholds  for  lives  successively — For  joint  lives 
— Other  varieties  of  tenure — Copyholds  for  lives 
in  Northern  Counties — Customs  of  ba/rring  lives  in 
remainder  by  first  taker — What  estates  to  be  granted 
under  various  customs — Resulting  trusts  in  copy^^ 
holds  for  lives — Tenamt^right  of  renewal — Fine 
certain — Right  of  nominating  successor — Options 
and  preferential  claims  to  renewal — Trustee  reneW'^ 
in^  for  his  own  benefit.  III.  Copyholds  for  years 
—  Conventionary  estates  in  Cornwall — Oeneral 
rules  as  to  copyholds  for  years. 

Before  describing  the  modes  of  conveyance  which  are 
appropriate  to  copyholds,  it  is  proposed  to  treat  in  this 
chapter  of  the  different  kinds  of  estate  which  may 
subsist  in  copyhold  tenements  {a)» 

Copyholds  are  in  general  subject  to  the  same  roles 
as  those  which  relate  to  freeholds  in  respect  of  estates 
in  contingency  and  expectancy,  estates  held  in  undi- 
vided shares,  and  equitable  estates.  But  there  are  in 
many  places  special  customs  as  to  reversionary  estates 
in  copyholds  for  lives,  which  will  be  noticed  later. 
And  as  to  contingent  estates,  it  should  be  observed. 


(a)  For  an  analysis  of  tho  different  classes  of  estates  which 
may  exist  in  freehold  and  copyhold  tenements,  see  Co.  Copyh. 
s.  47. 
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that  inasmuch  as  the  freehold  is  in  the  lord  and  not  in 
the  copyholder^  a  contingent  remainder  in  copyholds 
was  not  destroyed  (even  before  the  Act  8  &  9  Vict. 
e»  106.)  by  the  forfeiture,  surrender,  or  meiger  of 
the  particular  estate. 

As  to  undivided  estates  it  should  be  recollected,  that  ^^^divi, 
joint  tenants  hold  in  a  kind  of  partnership  with  benefit  tates. 
of  survivorship,  having  a  joint  title  to  the  whole  of 
the  land  in  one  right ;  tenants  in  common  have  each  a 
portion  of  the  land,  several  though  undivided,  and 
claim  by  separate  titles  or  in  separate  rights ;  coparce« 
ners  on  the  other  hand  claim  always  by  one  title  of 
descent,  and  are  of  an  intermediate  nature  between 
joint-tenants  and  tenants  in  common,  having  one 
title  but  no  benefit  of  survivorship;  it  follows,  that 
joint-tenants  can  release  but  not  convey  directly  to 
each  other,  and  that  tenants  in  common  cannot  release, 
but  that  coparceners  may  adopt  either  method  (a). 

Equitable  estates  in  copyholds  ''  possess  in  general  Eqnitabio 
all  those  incidents  of  the  customaiy  property  which 
directly  concern  the  tenant,  but  not  those  which  are 
establish^  merely  for  the  benefit  of  the  lord:  it 
being  sufficient  for  the  latter  to  have  the  person  named 
in  the  roll  for  his  tenant,  without  troubling  himself 
to  know  that  he  is  a  trustee/^  (&}.  The  equitable 
interest  may  be  modified  or  subdivided  in  any  way, 
so  long  as  the  custom  governing  the  legal  estate  is 
not  thereby   infringed.     But    these    limits  must  bo 

(a)  Co.  Litt.  188  6. 

(5)  Burton.  Comp.  1395. 
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observed:  as  where^  for  example^  the  custom  of  the 
manor  does  not  permit  entails  of  the  legal  estate^  a 
limitation  of  the  trast  to  a  man  and  the  heirs  of  his 
body  will  pass  a  fee  conditional  and  not  an  equitable 
estate-tail.  (a). 

Copyholds  are  within  the  provisions  of  the  Statute 
of  Frauds,  ''that  all  declarations  or  creations  of  trusts 
or  confidences  of  any  lands,  tenements  or  heredita- 
ments, shall  be  manifested  and  proved  by  some 
writing  signed  by  the  party  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or 
else  they  shall  be  utterly  void  and  of  none  efEect/'  (&)• 
But  as  in  the  case  of  freeholds,  there  are  many 
constructive  trusts  of  copyhold  lands  which  are  not 
governed  by  the  rule  thereby  enacted.  Such  are 
resulting  trusts,  terms  attendant  on  the  inheritance 
by  implication,  and  the  equities  arising  from  a 
vendor's  lien,  a  trustee's  renewal  in  his  own  name,  a 
defective  execution  of  power,  the  doctrine  of  election, 
equitable  mortgage,  and  other  equities  arising  by 
construction  and  implication,  (c). 
Besoliing  Of  these  constructive  trusts  it  is  not  necessary  here 
to  give  a  detailed  account. 

But  the  doctrine  of    resulting  trusts  is  of    such 
importance  in  some  copyhold  cases,  especially  those 


(a)  Pvllen  v.  Middleton^  9  Mod.  483,  vide  1  Watk.  Oopyh, 
189,  where  a  oontraiy  opinion  was  ezpreeeed. 

(6)  29  Obt  2,  c.  8,  fls.  7,  8.   WUhsrs  v.  WUherSy  Amb.  151. 

(e)  For  a  suooinct  account  of  these  constructive  trusts,  ace 
Burton.  Comp.  c.  8.  s.  3. 


tmsts. 


NATURE   OF   ESTATES   IN   COPTHOLDS.  29 

Goncemed  with  copyholds  for  lives^  tiiat  it  will 
probably  be  useful  to  notice  it  at  greater  lengths 
When  a  copyhold  is  surrendered  to  uses  which  do  not 
exhaust  the  estate,  and  there  is  no  evidence  of 
intention  to  benefit  the  trustee,  a  resulting  trust  will 
arise  in  &your  of  the  surrenderor,  unless  there  should 
be  evidence  that  no  such  trust  was  iutended,  as 
where  the  residue  of  estate  is  intended  to  be  given  up 
to  the  lord,  or  unless  by  the  custom  of  the  manor  a 
surrender  without  a  proper  limitation  of  the  uses  is 
construed  to  give  a  particular  kind  of  estate.  When  a 
copyhold  is  purchased  in  the  name  of  one  person  with 
the  money  of  another  there  arises  a  presumption  of 
the  eziistence  of  a  resulting  trust,  which  can  only  be 
upset  by  showing  that  an  advancement  in  life  was 
intended  for  the  nominal  purchaser,  who  being  a 
child,  or  in  the  place  of  a  child,  or  wife  or  blood- 
relation  of  the  person  who  paid  the  money  is 
nominated  by  him  to.  have  the  legal  estate.  If  the 
nominated  purchaser  stands  in  one  of  these  relations 
with  the  person  who  finds  the  money,  an  advancement 
will  be  presumed  to  have  been  intended,  unless  there 
is  evidence  of  facts  contemporaneous  or  practically 
forming  part  of  the  transaction  in  question,  to  show 
that  the  nominated  purchaser  was  to  hold  as  a 
trustee.  Upon  the  same  principle,  when  the  purchase-' 
money  is  advanced  by  two  persons  unequally,  a 
conveyance  to  the  use  of  them  and  their  heirs  will  be 
held    to    create    a    tenancy    in    common    in    shares 
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proportionate  to  the  money  respectively  advanced^  and 
not  a  joint-tenancy,  (a). 
frcrmB  in  Terms  of  years  in  copyholds  may  be  made  to  attend 
holds.  the  cnstomaiy  inheritance^  either  by  a  declaration  of 
trust  to  that  effect^  or  by  implication,  when  the  same 
person  has  the  inheritance  and  the  title  to  the  term  of 
years,  but  the  one  as  a  legal  and  the  other  as  an 
eqnitable  estate,  or  when  both  the  interests  so  vested 
in  one  person  are  equitable  estate.  Attendant  terms 
are  not  often  found  in  copyholds,  but  they  appear 
occasionally  in  the  title  to  lands  of  this  tenure. 
Copyholds  Hot  being  within  the  provisions  of  tbe 
Satisfied  Terms  Act,  8  &  9  Vict.  c.  118^  in  such 
cases  it  may  be  necessary  to  have  the  title  of  such 
terms  of  years  during  the  whole  period  of  their 
existence. 
ShiOing  The  legal  as  well  as  the  equitable  estate  in  a  copy- 
BpriDging  hold  tenement  may  be  limited  in  ways  which  are  only 
"^*'  allowed  in  the  case  of  freeholds  when  the  conveyance 
or  settlement  takes  effect  under  the  Statute  of  Uses, 
although  this  statute  deed  not  apply  to  copyholds. 
The  copyholder,  for  instance,  may  surrender  to  the 
use  of  his  wife,  or  of  himself  and  another.  Powers 
of  appointment  and  springing  and  shifting  uses  may 
be  created  in  the  declarations  of  uses  upon  copyhold 
surrenders  as  well  as  in  conveyances  of  freehold 
estates   (&),  so  that  the    estate    conveyed    may    be 

(a)  Dyer  v.  Dyer,  2  Cox.  Oh.  CSa.  White  &  fucforL.C.  Eq.  1, 184. 
(6)  BoddingUm  ▼.  Ahemethyj  5  B.  &  G.  776 ;  Eex  v.  Owndle, 
1  A.  &  E.  283. 
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modified  from  time  to  time  in  any  manner^  a  remainder 
may  be  limited  after  a  fee-simple,  or  a  fee-simple 
may  be  made  to  arise  infuiuro* 

The  cnstom  of  each  manor  will  determine  the  Kazi- 
maximum  degree  of  property  which  the  copyholders  estate* 
may  have  in  their  customary  tenements.  In  most 
places  they  have  customary  est^ttes  in  fee-simple ;  but 
in  some  manors  the  highest  estate  known  is  a 
costomary  entail  (a),  and  elsewhere  all  the  copyholds 
are  held  upon  lives  or  for  terms  of  years*  It  may 
happen,  that  in  the  same  ma;ior  one  set  of  tenements 
is  grantable  in  fee,  and  others  for  lives  only,  or  for 
years,  and  for  no  greater  estate.  And  these  differ* 
ences  of  usage  apply,  it  will  be  remembered,  as  well 
to  customary  freeholds  as  to  copyholds  in  the  limited 
sense  of  the  word.  When  copyholds  are  said  to  be 
grantable  for  any  particular  estate  and  in  no  other 
way,  it  is  a  rule  that  the  lands  may  still  be  granted  for 
any  estate  less  than  the  maximum  of  interest  grantable 
under  the  custom.  The  power  to  make  the  greater 
estate  implies  the  power  to  make  the  less^  so  that 
a  copyhold  of  inheritance  may  be  aliened  for  any 
estate  less  than  a  fee-simple  (or  a  fee-tail,  as  the  case 
may  be)  and  a  copyhold  held  upon  lives  for  any  estate 
less  in  amount  than  the  highest  interest  authorised 
by  the  custom,  (ft).  Bearing  this  rule  in  mind,  it  will 
be  found  convenient  to  treat  separately  of  the  various 
estates  which  are  found  existing  upon  copyholds  of 

(a)  Watk.;Copyh.  App.  I. 

(b)  Gravcnar  v.  Tedd,  4  Co.  23. 
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inhoritancej  copyholds  for  lives,  and  copyholds  foi* 
years  respectively. 

I. — Copyholds  of  Inhbeitance. 

Instates  in  In  copyholds  of  the  first  kind  the  tenant  may  have 
holds  of  A  customary  fee,  or  any  less  estate,  as  now  to  be 
j^^"       mentioned.    As  in  the^case  of  freeholds  the  estate  in 

tanoo. 

fee  may  according  to  the  circumstances  be  absolute^ 
conditional,  or  qualified*  (a).     And  by  the  customs  of 
a  great  number  of  manors  an  estate-tail  is  authorised 
to  be  created* 
Condi.  A  conditional  fee  is  where  the  estate  is  given  to  a 

man  and  his  heirs,  on  condition  that  something  shall 
be  doncj  or  to  cease  when  something  is  done,  or 
unless  some  act  shall  be  done  or  something  happen 
within  a  given  time.  And  in  manors  where  entails  of 
copyholds  are  not  allowed  a  limitation,  which  other-' 
wise  would  create  an  estate^tail,  will  pass  an  estate 
similar  to  a  ''fee  conditional  at  common  law,''  or  in 
other  words  a  fee  upon  condition  that  the  tenant  shall 
have  issue.  Upon  the  birth  of  a  child,  the  estate  is 
at  once  enlarged  into  a  fee-simple  absolute.    Before 

(a)  "  All  inheritances  (wrote  Lord  Coke)  are  of  two  sorts,  dther 
fee-simples  or  fee-tails.  Of  fee-simples  some  are  determinable, 
some  are  undeterminable.  Determinable,  as  where  land  is  given 
to  a  man  and  his  heirs  so  long  as  Paul's  steeple  shall  stand.  Un- 
determinable, as  where  land  is  given  to  a  man  and  his  heirs  with- 
out further  limitation.  Of  fee-tails,  some  are  general,  some  are 
special.  General,  as  where  land  is  ^ven  to  a  man  and  the  heirs 
of  his  bod  J,  or  heirs  male  or  female  of  his  body.  Special,  as 
where  land  b  given  to  a  man  and  the  heirs,  male  or  female,  wliieh 
he  shall  beget  of  such  a  woman.  "-»-Co.  Oopyh.  s.  47. 


ESTATES  IN  COPTHOLDS.  33 

sach  hxrth,  the  tenant  can  only  aliene  a  defeasible 
estate^  subject  to  the  ''possibility  of  reverter*'  or 
chance  of  the  estate  going  back  to  the  donor  upon 
Mure  of  the  condition.  If  however  the  tenant  can 
acquire  this  ''  possibility  "  for  his  own  benefit  before 
ike  birth  of  issue^  the  lesser  estate  will  merge  in  the 
greater  and  the  conditional  quality  of  the  fee  will  at 
once  be  discharged. 

A  qualified  or  base  fee  in  copyholds  (as  in  freeholds) 
is  an  estate  given  to  a  man  and  his  heirs  until  the 
happening  of  some  event  or  so  long  as  a  given  state 
of  things  shall  continue.  The  commonest  example  of 
this  estate  (to  which  the  name  of  base-fee  is  especially 
applied)  is  where  a  tenant  in  tail  disposes  of  the  land 
m  fee  without  the  consent  of  the  protector  of  the 
settlement.  This  will  pass  an  estate  in  fee  qualified 
to  last  so  long  as  there  shall  be  issue  in  tail  of  the 
disposing  tenant  in  tail. 

Copyholds  are  not  within  the  statute  De  Bonis,  Onrto- 
13  Edw.  1.^  but  may  be  entailed  if  there  is  a  custom  enukili. 
to  warrant  it.  And  the  limitation  may  be  either  in 
tail-male  or  tail-female^  and  either  in  general  or 
special  tail :  and  on  the  death  of  one  of  the  parents 
who  are  tenants  in  tail-special^  the  other  will  have  an 
estate-tail  after  possibility  of  issue  extinct^  as  in  tho 
case  of  a  freehold.  In  conformity  with  the  rules 
respecting  freehold  estates^  and  to  prevent  any  estate 
being  inalienable^  it  was  always  held  that  the  entail 
might   be    barred  in  one   of    the    following    ways^ 
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''as  a  means  of  nnfettering  estates  and  to  prevent 
perpetuities,''  (a). 

Before  the  Act  for  abolishing  Fines  and  RecoTeries, 
3  &  4  WilL  4,  c.  74,  copyhold  entails  might  be  barred 
1  by  a  customary  recovery  in  the  lord's  court :  2.  by 
a  surrender :  8.  in  some  places,  by  a  preconcerted 
forfeiture  to  the  lord  followed  by  a  fresh  grant :  and 
4.  by  a  grant  of  the  freehold  to  the  copyhold  tenant 
in  tail.  (b).  An  equitable  entail  in  a  copyhold  was, 
where  such  a  course  was  practicable,  barred  in  the 
same  way  as  a  legal  entail.  In  other  oases,  any  Act 
expressing  the  intention  to  destroy  the  equitable 
entail  would  have  the  desired  effect,  {e). 

By  s.  50.  of  the  last-mentioned  Act  it  is  provided, 
that  all  the  previous  sections,  relating  to  dispositions 
by  tenants  in  tail  of  freeholds,  shall  apply  to  copy- 
holds so  far  as  circumstances  and  the  different  tenures 
will  admit :  except  that  the  disentailing  disposition  of 
a  legal  estate-tail  in  a  copyhold  is  to  be  made  by 
surrender,  and  in  the  case  of  an  equitable  entail, 
either  by  a  surrender  or  a  deed  enrolled  within  six 
months  upon  the  court-rolls  of  the  manor,  (d).     The 

(a)  Boe  V.  Baldwere,  6  T.  R.  104. 

(6)  Dunn  v.  Ore&n,  3  P.  Wms.  9  ;  EveraU  v.  SmaUey,  1  ^ils. 
26 ;  Gilb.  T«a.  177 ;  Go.  Litt  60  b. 

(c)  Otway  y.  Hudson,  2  Vem.  583. 

(d)  The  term  "  estates-tail,"  as  used  in  this  Act,  in  addition  to 
its  usual  meaning  includes  a  base-fee  into  which  an  estate-tail  shall 
have  been  cenvertod.  "  Bbse-fee  "  in  this  Act  means  exdusiyely 
that  estate  in  fee  i|tto  which  an  estate-tail  is  converted  when  the 
issue  in  tail  ar^  barred,  but  persons  claiming  estates  bj  way  of 
renuunder  or  otherwise  are  not  barred. — s.  1. 
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consent  of  the  protector  of  the  settlement,  if  given 
by  deed,  is  to  be  produced  and  enrolled  in  the  same 
way,  together  with  an  endorsement  showing  that  the 
deed  was  produced  within  the  six  months.  If  not 
given  by  deed,  the  protector's  consent  is  to  be  stated 
in  the  memorandum  of  surrender  and  enrolled  there- 
with, the  protector  signing  such  memorandum  before 
enrolment.  If  the  surrender  is  made  in  court,  an 
entry  of  the  surrender  containing  a  statement  that 
the  consent  has  been  given,  is  to  be  made  upon  the 
court-roll  (a). 

With  reference  to  a  disentailing  deed  affecting  an 
equitable  entail  of  copyholds,  it  is  provided  that  the 
deed  shall  be  entered  on  the  court-roll ;  and  for  the 
purposes  of  such  entry  it  has  been  held  sufficient  that 
the  contents  of  the  deed  should  be  proved  by  an 
affidavit.  (6).  And  if  there  shall  be  a  protector  to 
consent  to  the  disposition,  and  such  protector  shall 
give  his  consent  by  a  distinct  deed,  the  consent  shall 
be  void  unless  the  deed  shall  be  executed  on  or  before 
the  day  on  which  the  disposition  is  made.  Such  deed 
of  consent  is  to  be  entered  on  the  court-rolls,  and  it 
is  imperative  on  the  lord,  steward,  or  deputy  (when 
required  so  to  do)  to  enter  such  deed  or  deeds,  "  and 
he  shall  endorse  on  each  deed  so  entered  a  memorandum 
signed  by  him,  testifying  the  entry  of  the  same  on 
the  court -rolls."  (r).     By  the  same  section  it  is  pro- 

(a)  88.  51,  52. 

{h)  s.  53,  Crosby  v.  Fortescue^  5  Dowl.  273. 

(r)  s.  53.      In  certain  manors  the  customary  freeholders  hiive 

«4  b2 
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vided,  that  every  deed  disposing  of  a  copyhold  by 
an  equitable  tenant  in-tail  shall  be  void  against  any 
person  claiming  the  land  for  valuable  consideration 
under  any  subsequent  assurance  entered  on  the  court- 
rolls  before  the  entry  of  the  deed  of  disposition. 

By  s.  54  of  the  Act  it  is  provided^  that  in  no  case^ 
where  a  disposition  of  a  copyhold  by  a  tenant  in  tail 
shall  be  effected  by  surrender  or  deed,  shall  the 
surrender,  or  the  memorandum,  or  a  copy  thereof, 
or  the  deed  of  disposition,  or  the  deed  (if  any)  by 
which  the  protector  shall  consent  to  the  disposition 
require  enrolment,  otherwise  than  by  entry  on  the 
court-rolls. 

The  following  are  the  principal  provisions  of  the 
Act  which  by  s.  50  are  made  applicable  to  copyholds. 

Every  tenant  in  tail  may  dispose  of  the  land  in  fee 
or  for  a  less  estate  or  against  all  persons  claiming 
under  the  entail,  and  where  an  estate-tail  has  been 
converted  into  a  base-fee,  the  person  who  would  other- 
wise have  been  tenant  in  tail  may  dispose  of  the  land 
as  against  all  persons  claiming  estates  to  take  effect 
after  the  base-fee,  so  as  to  enlarge  the  base-fee  into 
an  absolute  fee.  (a). 

Limited  dispositions  by  tenants  in  tail,  as  by  way 
of  mortgage  or  the  like,  are  a  bar  in  equity  as  well  as 
at   law  notwithstanding  any  intention  of  the  parties 

no  court-roll.     In  such  a  case  the  provisions  of  this  section  are  in- 
operative, but  the  rest  of  the  provisions  of  the  Act  apply  to  the 
customary  freeliolds  in  such  manors,  as  much  .as  to  other  copyholds. 
8ee  Reg.  v.  Ingldon,  8  Dowl.  P.  C.  693. 
(a)  88.  15,  io. 
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to  the  contrary.  And  it  is  provided,  that  "if  the 
estate  created  by  such  disposition  shall  be  only  an 
estate  j>ur  autre  vie  or  for  years,  or  only  an  interest, 
chargOj  lien  or  incombrance,  'then  such  disposition 
shall  in  eqnity  be  a  bar  only  so  far  as  may  be  necessary 
to  give  fall  effect  to  the  mortgage,  or  to  such  other 
limited  purpose,  or  to  such  interest,  charge,  lien  or 
incnmbrance,  notwithstanding  any  intention  to  the 
contrary  may  be  expressed  or  implied  in  the  deed  by 
which  the  disposition  may  be  effected/  (a). 

If  the  tenant  in  tail  is  a  married  woman  the  con- 
currence of  her  husband  is  necessary  in  every  such 
disposition,  and  any  deed  which  may  be  executed  by 
her  for  effecting  the  disposition  must  be  acknowledged 
separately  by  her.  (6). 

The  protector,  (whose  office  and  powers  are  des" 
cribed  in  the  Act  s.  22.  to  s.  33.)  is  in  general  the 
owner  of  the  first  estate  under  a  settlement,  for  life 
or  for  years  determinable  upon  a  life,  prior  to  the 
estate-tail,  excluding  tenants  in  dower  and  bare 
trostees.  Without  his  consent  the  tenant  in  tail  can 
create  or  dispose  of  no  higher  estate  than  a  base-fee. 
A  married  woman  who  is  protector  can  consent  as  a 
feme  sole.  (  c). 

Brfore  the  passing  of  the  Act  an  estate-tail  could 
not  be  barred  without  the  consent  of  the  person  (if 
any)  who  was  entitled  to  the  first  freehold  estate  under 

(a)  8.  21. 
(6)  B.  40. 
(c)  i.  45. 
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the  Bcttloment^  prior  to  the  estate-tail.  Sach  prior 
estates  were  frequently  acquired  by  strangers  to  the 
settlement  by  way  of  purchase  or  mortgage^  sometimes 
as  a  mere  speculation  for  the  purpose  of  obtaining 
money  for  a  consent  to  the  barring  of  the  entail. 
NoWj  by  s.  22.  of  the  Act^  the  original  owner  of  the 
prior  estate  continues  to  be  the  protector^  althougli 
the  estate  may  have  been  charged  or  incumbered  by 
the  owner  or  settler  or  otherwise,  and  although  the 
whole  of  the  rents  and  profits  are  exhausted  or  required 
for  meeting  the  incumbrances^  and  although  the  estate 
may  have  been  absolutely  disposed  of  by  the  owner^ 
or  in  consequence  of  his  bankruptcy,  or  by  any  other 
act  or  default  of  the  owner.  The  protector's  power 
of  consent  is  not  a  trust  as  regards  the  ulterior 
estates  :  and,  although  his  absolute  discretion  most 
remain  unimpeded,  the  tenant  in  tail  may  purchase 
the  consent.  Any  agreement  by  which  the  protector 
may  undertake  to  with-hold  his  consent  is  Toid,  and 
his  giving  consent  subsequently  to  such  an  agreement 
will  not  be  regarded  as  a  breach  of  a  contract  or  trust. 
The  period  of  enrolment  for  all  the  deeds'  required 
to  be  enrolled  by  the  Act  is  six  months  from  the  date 
of  execution :  and  the  enrolment,  when  made,  relates 
back  in  each  case  to  the  date  of  execution,  (a). 
iCfl^ies  Estates  for  life  in  copyholds  of  inheritance  are  so 

different  from  the  copyholds  for  lives  to  be  hereafter 
described,  that  it  will  be  convenient  to  treat  of  these 

(a)  8.  36. 
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different  kinds  of  copyhold  life-estates  sepsmtely  and 
without  reference  to  each  other. 

Of  life-estates  in  copyholds  of  inheritance  some  are 
created  by  the  act  of  the  party^  and  some  by  force  of 
the  custom  of  the  manor.  Of  the  first  sort  some  are 
determinable  by  deaths  some  by  collateral  means  ;  by 
death,  as  estates  lasting  during  the  life  of  the  lord,  the 
tenant,  or  a  stranger  (in  a  case  of  voluntary  grant  by 
the  lord),  or  lasting  during  the  life  of  the  surrenderor, 
the  surrenderee  or  a  stranger  (in  a  case  of  conveyance 
by  a  copyholder) ;  by  collateral  means,  as  estates 
granted  to  a  widow  or  widower  until  marriage,  to  an 
office-holder  so  long  as  he  shall  perform  the  duty  of 
his  office,  or  the  like.  In  the  latter  cases  the  tenants 
will  have  estates  for  life,  though  determinable  on 
certain  events,  because  estates  of  this  kind  may  be 
limited  either  by  the  actual  duration  of  a  life  or  by 
any  uncertain  period,  which  cannot  last  longer  than 
a  life  and  which  does  not  depend  on  the  will  of  the 
person  next  in  succession.  Of  life-estates  created  by 
the  custom  of  the  manor  the  most  usual  examples 
are  the  customary  estates  of  the  widows  and  widowers 
of  copyhold  tenants,  who  generally  hold  a  portion  of 
the  tenement  as  their  customary  '' freebench '^  until 
death  or  a  second  marriage. 

When  a  man  holds  during  the  life  of  another 
person,  he  is  called  the  tenant  pur  wider  vie  and  the 
other  the  eestfudrqtie'vie.  If  the  grant  should  be  to 
one  for  the  lives  of  several,  the  estate  is  in  effect  to 
continue  during  the  life  of  the  last  survivor  of  the 
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ceetnuque-viee :  bnt  it  may  be  giyen  for  the  joint 
lives  of  several^  and  in  that  case  the  tenant  will  have 
no  more  than  an  estate  for  the  life  of  the  cestui-que^vie 
who  shall  die  first.  When  the  gift  is  to  two  persons 
for  their  own  lives,  it  is  understood  to  be  a  joint- 
tenancy  extending  to  the  life  of  the  survivor,  but 
each  will  hold  for  his  own  life  only  if  the  joint-tenancy 
should  by  any  means  be  severed. 
0«ni-  When  lands  in  ancient  times  were  given  to  one 

panoy. 

man  for  the  life  of  another,  who  happened  to  survive 
the  tenant  pur  auter  vie,  the  estate  belonged  to  the 
first  person  who  might  enter  as  an  '^  occupaiit ";  and 
though  it  was  always  held  that  in  copyholds  there 
was  no  "  general  occupancy,''  yet  in  such  a  case  the 
lord  was  allowed  to  hold  the  land  upon  a  principle 
somewhat  similar  to  that  of  general  occupancy  in 
freeholds,  before  that  kind  of  title  was  abolished. 
And  in  a  modem  case  (a)  a  custom  was  held  good, 
which  extended  the  principle  of  occupancy  to  copy- 
holds by  giving  the  estate  to  a  cestui-qiLe-vie,  if  the 
tenant  died  intestate.  But  since  the  Wills  Act,  1  Vict, 
c.  26,  the  interest  of  the  tenant  for  the  life  of  another 
person,  who  survives,  will  in  every  case  pass  to  the 
executors  or  administrators  of  the  original  tenant, 
unless  he  has  alienated  it  in  his  lifetime. 
Special  But  if  the  copyhold  had  been  given  to  one  and  his 

OCCU- 

pancj.       heirs  for  the  life  of  another,  or  if  the  tenant  had 
aliened  to  another  person  and  his  heirs  during  the 

(a)  Doe  V.  Goddard,  1  B.  &  C.  522. 
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life  of  the  cestm-que'viey  the  heirs  were  always  per- 
mitted to  take  by  special  occupancy,  if  there  had  been 
no  alienation  inter  vivos  or  by  means  of  a  devise  :  and 
they  were  said  to  inherit  a  "descendible  freehold  "  or 
a  descendible  life-estate.  A  similar  limitation  to  a 
man  and  the  heirs  of  his  body  for  the  life  of  another 
person  is  called  a  quasi-entail^  and  the  special  occupant 
is  said  to  be  qnasi-tenant-in-tail  of  the  descendible 
life-estate.  But  there  is  no  estate-tail  in  the  proper 
sense  of  the  word  :  and  the  estate  can  be  alienated  by 
the  tenant  without  any  disentailing  assurance.  In  the 
same  way  the  executors  and  administrators  of  the 
tenant  pur  auter  vie  may  be  nominated  to  take  as  special 
occupants;  and  when  the  heirs^  executors^  and  ad- 
ministrators are  all  named^  it  is  held  that  the  heir 
should  be  preferred  to  the  personal  representative. 

The  Wills  Act  extends  to  all  estates  pur  auter  vie, 
whether  there  are  any  special  occupants  or  not^  and 
whether  the  same  are  of  freehold,  customary  freehold, 
tenant-right,  customary  or  copyhold,  or  any  other 
tenure  (a). 

Terms  of  years  in  copyholds  of  inheritance  are  to  be  9^****^ 
distinguished  from  copyholds  for  years,  which  cannot 
be  granted  out  for  any  greater  estate  than  the  term 
warranted  by  the  custom,  and  which  have  several 
peculiar  qualities  to  be  hereafter  mentioned.  The  lord 
may  demise  a  copyhold  in  hand  for  a  term  instead  of 
making  a  voluntary  grant,  and  "  terms  of  years  in 

(a)  1  Vict.  c.  26,  i.  3. 
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copyholds  may  be  created  by  sarreuder^  and  these  are 
true  customary  estates; but  the  practice  is  not  usoar'  {a) . 

By  the  general  law^  every  copyholder  may  lease  his 
tenement  for  one  year^  and  by  special  custom  for  a 
longer  period.  In  some  manors^  for  example,  the 
customary  tenants  may  demise  without  licence  for  9, 
12,  or  21  years,  according  to  the  usage  in  each  case,  or 
for  several  successive  periods  of  3,  7,  or  9  years,  or  the 
like ;  elsewhere  the  tenants  may  demise  without  licence 
for  a  life  and  12  years  after,  or  even  for  a  life  and  40 
years  after  {b). 

By  the  lord^s  licence  the  copyholder  may  lease  for 
for  any  number  of  years,  and  the  lessee  will  have  a 
common-law  estate  and  not  a  customary  interest  in  the 
land.  The  lessee  may  assign  or  underlet  without  any 
fresh  licence,  the  lord's  interest  in  the  land  being  dis^ 
charged,  and  the  lord  being  considered  as  having 
placed  himself  in  a  position  of  a  landlord  to  the 
lessee  (c).  A  copyholder  for  life  cannot  lease  for  any 
period  exceeding  his  own  life,  unless  by  having  a  right 
of  renewal  or  a  power  of  nominating  his  successor  he 
has  an  estate  equivalent  to  a  copyhold  of  inheritance. 


(a)  Bart.  CSomp.  1314,  dting  Earl  of  Bath  v.  Abney,  1  Burr. 
206,  where  a  copyhold  having  been  devised  for  a  term  of  yean,  it 
was  dedded  that  on  the  death  of  a  deviflee  his  exeoator  must  be 
admitted  and  pay  a  fine.  If  a  woman  be  possessed  of  suoh  a  term, 
and  marry,  her  husband  may  dispose  of  it,  but  he  is  not  obliged  to 
be  admitted. — Go.  CSopyh.  s.  66. 

(6)  Kiteh.  Courts.  102 ;  Com.  Dig.  Copyh.  K.  3,  where  the  oases 
are*collected. 

(c)  Turner  v.  Hodges,  Hut.  2. 
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The  lord's  licence  will  in  general  last  only  daring  the 
continnance  of  his  own  estate^  so  that  if  the  lord  is  a 
tenant  for  life  the  licence  given  by  him  will  come  to  an 
end  at  his  deaths  unless  the  licence  has  been  given 
nnder  the  statutory  powers  next  mentioned. 

Copyholds  are  within  the  provisions  of  the  Leases 
and  Sales  of  Settled  Estates  Act  (a),  and  the  Amending 
Act  of  1858  (b) }  by  the  principal  Act  it  is  provided  (c) 
that  nothing  therein  contained  shall  authorise  the 
granting  of  a  lease  of  any  copyhold  or  customary 
hereditaments^  not  warranted  by  the  custom  of  the 
manor^  without  the  consent  of  the  lord,  nor  otherwise 
prejudice  or  afEect  the  rights  of  any  lord  of  a  manor. 
And  by  the  latter  Act,  s.  3,  all  the  powers  to  authorise 
and  grant  leases  contained  in  both  the  Acts  are  to  be 
deemed  to  include  powers  to  the  lords  of  settled  manors 
to  give  licences  to  their  copyhold  or  customary  tenants 
to  grant  leases  of  their  lands,  to  the  same  extent  and 
for  the  same  purposes  as  leases  of  freehold  heredita- 
ments may  be  by  the  same  Acts  authorised  or  granted. 

The  chattel  interests,  other  than  terms  of  years, 
which  may  subsist  in  copyholds  are  not  of  such 
importance  as  tg  require  a  detailed  description.  A 
copyhold  may  be  held  by  a  tenant  at  will,  as  where 
a  mortgagor  is  left  in  possession  by  a  mortgagee  who 
has  been  admitted  upon  a  conditional  surrender,  or 
by  a  tenant  at  sufferance,  where  one  who  came  in  by 

(a)  19  &  20  Vict.  o.  120. 
(6)  21  &  22  Vict.  c.  77. 
(c)  8.  43. 
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right  stays  in  by  wrongs  after  his  estate  in  the  tene* 
ment  has  come  to  an  end.  And  copyholds  having 
been  rendered  extendible  for  judgment  debts  by  the 
Act  1  &  2  Vict.,  c.  110,  may  be  delivered  by  the 
sheriff  upon  a  writ  of  execution  to  a  creditor  holding 
by  elegit fB,  kind  of  tenancy  which  is  regarded  in  law 
as  a  chattel  interest  of  uncertain  duration. 

II. — Copyholds  foe  Lives. 

In  many  parts  of  England,  and  especially  in  manors 
belonging  to  ecclesiastical  corporations  in  the  Western 
Counties,  the  copyholds  are  granted  for  lives  and  for 
no  greater  estate.  In  some  parts  it  is  not  unusual 
to  find  copyholds  of  inheritance  and  copyholds  for 
lives  in  the  same  manor.  The  copyholds  for  lives  are 
not  usually  expressed  to  be  held  at  the  will  of  the  lord 
but  are  customary  freeholds  held  according  to  the 
custom  of  the  manor.  It  has  been  sometimes 
suggested,  that  they  are  probably  copyholds  in  the 
strict  sense  of  the  term,  the  reference  to  the  lord's 
will  being  omitted,  because  these  ecclesiastical  manors 
were  usually  leased  to  a  lord-farmer,  and  so  there 
might  have  been  some  ambiguity  in  a  statement  that 
the  copyholds  were  held  at  the  will  of  the  lord. 
But  there  seems  to  be  not  much  need  of  this 
hypothesis,  and  in  some  of  these  manors  copyholders 
at  the  will  of  the  lord  and  customary  freeholders  for 
lives  are  found  existing  together. 
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The  tenure  usual  in  the  West  of  England  has  been 
thus  described  by  a  competent  authority,  (a).  ''The 
land  is  granted  to  two  or  three  persons  for  their  liyea 
successively,  the  widow  of  the  person  dying  in 
possession  being  entitled  to  the  whole  tenement  for 
her  widowhood.  The  lives  are  the  beneficial  owners 
unless  the  contrary  is  expressed :  and,  uses  being 
miknown,  there  can  be  no  beneficial  ownership  apart 
from  the  lives,  except  by  virtue  of  a  trust  which  may 
or  may  not  appear  upon  the  court-rolls.  The  copy- 
holder has  a  power  of  destroying  the  widow^s  freebench 
by  surrender,  ending  his  own  estate.  In  some  manors 
the  grant  is  made  indiscriminately,  either  to  a  man 
for  his  own  life,  or  for  the  lives  of  others.*' 

The  tenure  of  the  copyholds  in  the  ecclesiastical 
manors  in  the  See  of  Worcester  has  been  thus 
described  by  gentlemen  acquainted  with  the  local 
tenures. 

"  The  tenure,  with  few  exceptions,  is  for  lives  by 
grants  by  copy  of  court-roll — ^under  the  See  of 
Worcester,  by  grant  for  one  life  in  possession,  and  by 
grant  for  three  lives  in  reversion ;  and  under  the  Dean 
and  Chapter  by  grant  for  two  lives  in  possession,  and 
by  grant  for  two  in  reversion ;  in  the  former  case  the 
possession  life  is  admitted,  and  the  lands  are  stated 
to  be  in  his  actual  possession,  although  such  very 
seldom  happens,  and  in  the  latter  case  the  eldest 
possession  life  is  in  like  manner  admitted.     A  trust  is 

(a)  Real  Prop.  Comm.  1  Rep.  App.  417. 
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declared  for  the  beneficial  owner,  his  executors, 
administrators,  and  assigns,  so  that  on  intestacy  the 
lands  descend  to  the  personal  and  not  to  the  real 
representatives  of  the  deceased.  If  the  beneficial  owner, 
is  the  tenant  in  possession  on  the  rolls,  his  widow  is 
entitled  to  freebench  daring  her  widowhood.  On  the 
death  of  the  possession  life  a  heriot  becomes  payable 
to  the  lord,  and  on  the  death  of  the  second  possession 
life  the  value  of  half  a  heriot  is  payable  to  the  Dean 
and  Chapter.  From  time  immemorial  renewals  have 
taken  place  on  the  death  of  any  of  the  lives,  on 
payment  of  certain  fines;  in  the  manors  belonging  to 
the  See  on  payment  of  three-fourths  of  a  year's 
improved  rent,  and  in  the  manors  belonging  to  the 
Dean  and  Chapter  on  payment  of  half  a  year's  im- 
proved rent.  The  lords  upon  the  deaths  of  all  the 
lives  in  possession  and  reversion,  claim  the  lands  as 
their  own,  and  if  all  the  reversionary  lives  are  dead, 
there  being  what  is  technically  called  an  open  rever- 
sion, the  lords  claim  the  right  of  filling  up  the  rever- 
sion with  lives  of  their  own  nomination.'' 

In  the  case  of  Watkins  v.  Lea  (a),  where  substantially 
the  same  description  is  given,  the  lands  are  said  to  be 
granted  for  two  lives  in  possession  and  two  in  rever- 
sion upon  trust  for  the  persons  beneficially  entitled, 
and  to  be  deviseable  by  such  persons,  and  not  to  be 
descendible  in  case  of  their  intestacy  to  their  heirs  but 
to  be  distributable  as  personal  estate.  ''  And  on  the 
death  of  any  life  and  surrender  of  the  other  lives  then 
in  being,  and  on  payment  of  the  customary  fines,  the 

(a)  6  Vee.  633. 
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lords  have  made  new  grants  by  copy  of  court-roll  for 
two  lives  in  succession  and  two  in  reversion  for  the 
benefit  of  the  persons  beneficially  interested/'  (Under 
the  special  circumstances  of  that  case^  the  copyholds 
in  question  passed  under  a  residuary  bequest  of  per- 
sonalty and  not  under  a  general  devise  of  copyholds 
contained  in  the  same  will.) 

In  other  places  the  copyholds  are  granted  for  lives 
iuceessively  as  ''to  three  persons  for  the  term  of  their 
lives  and  the  life  of  the  longest  liver  of  them^  to  hold 
successively  as  they  are  named  and  no  otherwise  :  the 
person  first  named  in  the  grant  enjoying  the  tenement 
to  him  alone  during  his  lif  e^  and  so  the  second  and 
third,  and  the  lord  being  entitled  to  a  heriot  of  every 
such  persons  u'^cessively  dying  seised '^  (a).  And  else- 
where the  grants  are  made  to  persons  for  their  lives 
jointly.  Sometimes,  as  in  the  manor  of  Dawlish  in 
Devonshire  {b),  the  grant  is  to  two  joint  lives  in 
possession  and  to  two  joint  lives  in  reversion.  And 
there  are  many  other  varieties  of  the  customary  tenure, 
as  to  grant  for  one  life  only,  or  for  one  life  in  possession 
and  other  lives  in  expectancy,  and  the  like. 

Most  of  the  tenant-right  estates  of  the  Northern 
counties  are  customary  freeholds  of  inheritance;  but 
some  are  held  by  a  peculiar  tenure  for  lives,  being  in 
^ect  granted  for  the  joint  lives  of  the  tenant  and  of 
the  particular  lord  who  admits  him  to  the  tenement  (c). 

(a)  SmarOe  v.  PenhdOow,  6  Mod.  6H. 

(6)  2  Watk.  Copyh.    Appendix,  where  the  customs  are  set  oat. 

(c)  Dvke  of  Somerset  y.  Franeej  1  Stra.  654. 
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Bat  in  these  casea  there  is  generally  a  tenant-right  of 
renewal  in  the  heirs  of  the  tenant. 
CMtoms  Where  copyholds  are  granted  for  the  lives  of  several 
liyea  by  persons,  the  first-named  life  or  "the  taker"  is  generally, 
though  not  invariably  the  beneficial  owner.  By  the 
special  customs  of  a  great  number  of  manors  the  first 
taker  has  right  to  surrender  his  estate  and  thereby  to 
bar  the  estates  of  all  the  rest  (a).  And  it  is  frequently 
part  of  the  custom,  that  the  life  in  possession  or  the 
first  of  the  lives  in  possession  shall  have  a  veto  upon 
any  fresh  creation  of  tenancies  in  remainder  without 
his  assent  or  "  goodwill/'  for  the  manifesting  of  which 
there  is  frequently  a  customary  ceremony  :  the  object 
being  to  preserve  to  the  beneficial  owner  the  power  of 
surrendering  to  the  lord  and  taking  a  new  estate  for 
his  own  benefit. 
^^^  According  to  the  rule,  that  he  who  can  grant  the 

to  fe®  greater  estate  can  also  grant  the  less,  when  copyholds 
are  demiseable  by  the  custom  for  any  number  of  lives, 
they  may  be  demised  for  any  estate  equivalent  or 
inferior  to  the  amount  of  interest  allowed  by  the 
custom.  Thus  if  the  custom  is  that  copyholds  may  be 
granted  for  three  lives,  an  estate  may  be  granted  to 
three  persons  for  the  lives  of  two,  or  for  one  life,  or 
any  estate  within  the  custom.  So  where  the  custom  is 
to  grant  for  life  absolutely,  the  grant  may  be  for  a 
qualified  life-estate,  as  to  a  woman  during  her  widow- 

(a)  Zinzan  v.  TcUmadge^  Pollezf.  564.  The  custom  will  be  oon- 
siraed  strictly,  and  the  first  life  will  not  be  allowed  to  bar  the  re- 
mainders, except  in  the  precise  manner  authorised  by  the  custom. 
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hood.  And  by  a  custom  which  allows  a  grant  to  three 
snccessivelj^  the  grant  may  be  to  one  for  three  lives  or 
for  the  life  of  himself  and  two  others  snccessiyely ; 
and  if  a  grant  for  life  is  authorised^  a  demise  for  years 
may  be  made  under  the  custom  (a).  And  on  the  same 
principle  a  copyhold  for  lives  may  be  given  for  certain 
lives  to  a  man  and  his  heirs^  or  his  executors  and 
administrators^  as  special  occupants. 

The  doctrine  of  resulting  trusts  is  of  particular  Beflolimg 
importance  in  copyholds  for  lives.  The  general  rule  is  *''°*'*' 
that  there  will  be  a  resulting  trust  to  the  person  who 
finds  the  money  for  the  admittance-fine^  whether  the 
copyhold  is  taken  in  the  names  ef  the  purchaser  and  ' 
others  jointly^  or  in  the  names  of  others  without  that 
of  the  purchaser,  whether  in  one  name  or  several,  and 
whether  the  lives  take  jointly  or  successively,  unless 
it  should  be  a  case  of  advancement  {b).  If  it  appears 
that  the  She  is  paid  by  one  of  the  lives  named  in  the 
copy,  he  will  be  the  proprietor,  whether  by  custom  the 
first  taker  has  power  to  bar  the  other  lives  or  not,  and 
the  rest  will  be  trustees  for  him.  And  if  the  first 
taker,  under  such  a  custom,  were  to  bar  the  estates  of 
those  who  have  paid  the  fine,  he  would  thereby  con- 
stitute himself  a  trustee  for  them  of  whatever  estate  he 
acquired  or  retained  in  the  tenement.    A  custom  that 


(a)  Qravenor  v.  Tedd^  4  Go.  23 ;  1  Ro.  Abr.  511.  Dwons  y. 
S<^n8,  Gro.  EliB.  323 ;  SmarOe  ▼.  PenhaOoWj  6  Mod.  63  ;  and 
Cimi.  Dig.  Copyh.  0.  10,  where  the  oaaee  are  ooUected. 

(6)  Dyer  y.  Dyer,  2  Cox  Ch.  Ga.  93.  White  &  Tudor's  Leading 
01088  in  Equity  i.  184,  and  notes. 
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Right  of 
renewal. 


the  lives  named  in  snocession  should  have  the  bene- 
ficial ownership,  though  the  first  taker  paid  the  fine, 
would  be  void;  but  where  the  money  is  contributed 
equally,  there  is  no  reason  why  the  beneficial  estate 
should  not  go  in  the  order  named  in  the  copy  (a). 

In  some  manors  the  copyholders  for  lives  have  a 
tenant-right  of  renewal.  But  to  support  such  a 
custom,  the  tenant  must  prove  a  constant  usage  of 
renewal  upon  payment  of  a  fixed  fine.  "  It  will  not 
be  sufficient  to  allege  it  to  be  on  payment  of  a  reason- 
able fine,  on  account  of  the  difficulty  of  ascertaining 
the  qv>antv/m  of  such  a  fine.  But  if  a  custom  be  not 
found  to  renew  on  payment  of  a  certain  fine,  the  lord 
may  insist  on  his  own  terms :  and  the  only  proof  that 
can  be  given  of  such  a  custom  is  the  fact  of  renewals 
having  taken  place  according  to  some  certain  standard, 
that  is,  upon  a  fine  certain  **  {b). 
In  some  manors  the  tenants  have  a  right  of  appoint- 
Kiooenor.  ing  their  successors,  which  resembles  a  tenant-right 
of  renewal :  as  by  the  custom  of  the  manor  of  Yet- 
minster  Prima  in  Dorsetshire,  where  the  copyholds  are 


Komiiia- 
tion  of 


(a)  A  custom  opposed  to  the  doctrine  of  resulting  tnists  is 
Toid.  Lewis  t.  Lanef  2  M.  and  K.  455.  In  the  earMer  case  of 
Edwards  v.  Fidel.  3  Madd.  238  there  seems  to  have  been 
some  uncertainty  on  this  point. 

(6)  Wharton  v.  King.  Anst.  659.  Duke  of  Orctfton  v.  EorUm^ 
2  Bro.  P.  C.  284.  See  Freeman  ▼.  Phillipps.  4  M.  and  S.  486. 
ivfaere  a  custom  was  allied  to  exist  for  the  copyholder  to 
renew,  paying  such  fine  as  should  be  set  by  the  homage,  not 
exceeding  two  year's  improTed  Talue. 
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granted  for  one  life  only,  and  '^  any  tenant  may  assign^ 
nominate^  or  snrrender  his  tenement  to  his  child  or 
any  other  person/' 

Tenants  with  this  power  of  nomination  or  with  a 
tenant-right  of  renewal  are  called  '^  qnasi  copyholders 
in  fee,''  and  are  allowed  many  of  the  privileges  which 
nsoally  belong  to  copyholds  of  inheritance. 

Elsewhere  the  tenants  have  by  y arions  local  customs 
preferential  claims  to  be  admitted  to  neighbouring 
copyholds  on  any  terms  which  a  stranger  will  offer, 
and  in  some  manors  the  heir  or  nearest  blood-relation 
of  a  deceased  tenant  has  a  similar  option  in  the  nature 
of  a  tenant-right. 

Where  there  is  only  a  habit  of  renewal,  without  a 
tenant-right,  a  copyhold  will  come  within  the  general 
role  of  equity,  that  a  trustee  renewing  for  his  own 
benefit  will  hold  the  land  for  his  cestui-que-trust,  and 
a  hf e-tenant  or  other  person  with  a  limited  interest  in 
a  renewable  copyhold  will  be  considered  a  trustee  for 
those  in  remainder.  It  seems  however  that  a  trustee 
or  tenant  for  life  might  purchase  the  freehold  interest^ 
and  so  practically  destroy  aU  chance  of  future  renewals^ 
and  hold  it  for  his  own  benefit,  unless  those  in  re- 
mamder  could  show  that  he  took  an  advantage  from 
his  position  as  trustee,  or  as  having  an  interest  in 
the  settlement,  which  a  mere  stranger  would  not  have 
enjoyed ;  but  where  there  are  under-tenants  who  have 
a  covenant  that  their  interest  shall  be  renewed  toides 
gw>ties  with  every  renewal  of  their  lessor's  interest,  a 


s2 
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purchase  of  the  reversion  or  freehold  by  the  latter  will 
create  a  trust  in  favour  of  the  under-tenants  ("a). 

in.  Copyholds  fob  Teaes. 

Besides  the  estates  for  years  already  described, 
which  may  subsist  in  copyholds  of  inheritance  or  copy- 
holds for  liveSj  there  are  in  several  districts  copyholds 
for  years,  which  are  granted  for  a  term  renewable  (6) 
or  not  renewable  according  to  the  usage,  but  for  no 
greater  estate.  These  are  found  among  customary 
freeholds,  as  well  as  ih  copyholds  in  the  restricted 
sense  of  the  term. 

Of  this  kind  appear  to  have  been  the  Conventionary 
Estates  in  manors  belonging  to  the  Duchy  of  Corn- 
wall (now  mostly  enfranchised),  which  were  granted 
for  successive  short  terms  of  years  with  a  tenant-right 
of  renewal  descending  to  the  heirs.  And  elsewhere 
there  are  similar  estates  without  a  right  of  renewal. 

The  same  rules,  as  to  resulting  trusts  and  renewals 
by  persons  having  a  limited  interest,  apply  to  copy- 
holds for  years  as  are  mentioned  above  as  applicable 
to  copyholds  for  lives. 

(a)  Dyer  v.  Dyer,  1  Wh.  &  T.  Load.  Oa.  Eq.  184.  &  notes. 
(6)  Pa^e'f  Case,    Cro.  Jao.  671. 


(       S8       ) 


CHAPTER  m. 

CoNTXTAKCaiS  OF  COPTHOLD8. 

■ 

Modes  of  eonveycmce — Voluntary  grcmt^^Swrrender 
and  admittance — Devise — Other  modes.^l.  Volun* 
tary  grant — Who  may  grant — Persons  with  limited 
interest — Grants  by  joint  owners — By  stewa/rds^^ 
Grant  how  to  be  made — Its  effect — Who  may  taJce-^ 
Admittance  when  requisite — II.  Surrender  a/nd 
admitt-ancO'-^Lord^s  assent  required  for  cha/nge  of 
tenancy — Alienation  of  customary  freeholds — Oon- 
veyance  of  copyholds  severed  from  manner — Usual 
form  of  surrender — Authority  of  steward  to  admit 
— Improper  forms  of  surrender — Where  the  lord  is 
not  compelled  to  admit — Admitta/nce  to  Oiccord  with 
surrender — Presentmen^-^Not  now  requiredr^Be" 
quisites  of  surrender — In  what  form  to  the  use  of 
the  lord — To  the  use  of  another  personr^^Admittance 
when'implied — When  not  impliedr^Who  may  sur* 
render — Who  may  not  surrender — Oonveya/nces  of 
persons  under  disability — Infants-^ LunaidcS'^ 
Married  women — Surrender  by  attomey^^When 
not  allowedr^AtUhority  of  attomey'^Effect  ofsur^ 
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render^^Tencmt  cannot  convey  more  than  he  has 
got — To  what  uses  surrender  may  be  made — Unborn 
or  unascertained  persons — Surrender   to  use    of 
husband   or   wife — To  persons  to  be  afterwards 
appointed — Settlement  of  copyholds  on  trusts — 
Trusts   how    declared — Conveyance   to   charitable 
uses — Construction  of  surrenders — Estate  of  sur^ 
renderee — Of  svrrenderor^^Effect  of  surrender  as 
between  lord  amd  tenant — As  between  the  parties--' 
As  to  conveyance  by  an  unadmitted  purchaser — 
Voluntary    corweya/nces  of  copyholds — Surrender 
when  supplied  in  Equity — Effect  of  admitta/nce — 
Admittance    by  attorney — Admiittance  how    contr- 
polled — Effect  of  admiittance  of  pa/rticula/r  tenamJt — 
Be-admittance  when  required — Conveyance  of  copy  ^ 
holds  on  sah-^ovenant  to  sv/rrender — Its  effectr-^ 
Enrolment  of  surrender — Searchesfor  incumbrances. 
Special    conditions— Requisitions — Specific   per^ 
formanco—**  Dayne  surrenders'' — ^^  Excepted  tene- 
ments"— Mortgage  of  copyholds — Second  m^ortgage. 
— Discharge — Equitable  mortgage — ^III.  Devise  of 
copyholds — Surrender  to  use  of  will — Soms  copy- 
holds  formerly  not  deoiseahle^-Dormant  surrender 
— Act  of  55  Geo.  HT.,  c.  192 — Only  supplied  m^oMer 
of  form — Wills  of  married  women-^oint  tenants-^ 
Su/rrender  still  reqwired  in  some  cases — The  WiUs 
Act — Effect  on  devises  of  copyholds — What  may 
be     devised — Enrolment     of    will — Fine    to    be 
paid — Estates    pur    autre  vie — Wills  of  infants 
— Of  married  wonien^-Effect  of  Act  on  relation  of 
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lard  cmd  tena/tii-^Who  must  he  admitted  after 
demse — Power  of  appointment  given  to  irueteeefor 
sale— Provisional  admitta/nce— Disclaimer  by  de- 
visees — Copyholds  when  conveyed  by  deed — 
Eqwiicbble  estates — Estates  of  married  women^-^ 
Rights  of  entry  a/nd  contingent  estates — Release 
when  ttsed — Copyholders  lease^When  to  be 
registered. 

In  this  chapter  it  is  intended  to  discuss  the  yarions  ModM  of 
methods  by  which  estates  in  oopyhdds  are  created  ^^^J' 
and  conveyed.  The  most  important  of  these  modes 
of  assurance  are  Yolmitary  grants^  Sorrendor  and 
Admittance^  and  Devise  of  Copyholds :  there  are  also 
certain  statutory  forms  of  conveyance  appropriate  to 
particular  cases^  and  certain  occasions  on  which 
interests  in  copyholds  may  be  transferred  by  an  ordi- 
nary deed ;  and  all  these  will  now  be  briefly  discnssed 
in  the  order  in  which  they  have  been  mentioned  above. 

I. — ^VOLUNTAKT  Gs/INT. 

livery  lord  of  a  manor  for  the  time  being  may  Volim- 
re-grant  copyholds  which  have  come  into  hand^  whether  *"^f 
by  the  lord^s  acqoinng  the  copyhold  or  by  the  tenant 
acquiring  the  lordship.  And  the  tenement  may  remain 
in  hand  for  any  length  of  time  and  yet  be  granted  as 
copyhold  again,  provided  that  no  common-law  estate 
exceeding  a  tenancy  at  will  has  been  created  in  the 
land  by  an  owner  seised  in  fee.  The  act  of  a  limited 
owner  can  only  suspend  the  power  during  the  con- 
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tinuance  of  his  estate  (a).  A  conveyance  of  the  manor 
and  demesnes,  thongh  in  fact  including  the  extin- 
guished copyhold,  will  not  affect  the  power. 

The  quantity  of  the  lord's  interest,  so  long  as  it  is 
lawful  and  in  possession,  is  not  material.  He  may  be 
only  a  tenant  for  life  or  years,  or  at  will,  or  a  guardian 
or  judgment  creditor  in  possession  :  tenants  in  dower 
and  by  the  courtesy  may  make  these  grants :  and  in 
one  case  a  person  who  has  no  legal  interest  can  make 
them,  as  where  a  testator  directs  his  executors  to  grant 
out  copyholds  for  the  payment  of  his  debts.  A  person 
who  is  otherwise  disabled  from  alienation  may  make  a 
voluntary  grant,  as  ecclesiastical  persons,  married 
women  with  their  husband's  assent,  infants,  lunatics 
and  idiots,  "  because  the  custom  of  the  manor  is  the 
basis  on  which  stands  the  whole  fabric  of  the  copy- 
holder's estate,  and  therefore  what  custom  confirms  to 
a  copyholder  the  law  will  ever  allow,  and  never  seek 
to  avoid  it  in  respect  of  any  such  imperfections  in  the 
grantor's  person"  (6).  But  the  grant  of  a  tenant  by 
sufferance,  or  other  person  who  is  in  by  wrong,  will 
be  void. 

The  grant  of  one  joint-tenant  of  a  manor  will  bind 
the  other,  but  tenants  in  common  must  join  in  the 
grant,  because  they  have  separate  estates   (c).     The 


(a)  Expte  Henley,  29  Beav.  311. 

(6)  Co.  Cop.  8.  34 ;  Co.  Litt.  58  6. ;  Clarke's  Coat,  4  Co.  23. 
Rouse's  Case.  4  Co.  24.  Vin.  Abr.  Copyh.  G.  Com.  Dig.  Copyh. 
(C.)  3. 

(r)  Rouse's  Case.  4  Co.  24. 
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steward  or  deputy  if  properly  authorised  to  do  so  may 
make  yoluntaiy  grauts  in  the  name  of  the  lord^  and 
his  authority  will  not  be  revoked  by  the  subsequent 
mental  incapacity  of  the  lord  (a).  By  the  Act  4  &  5 
Vict,  c-  35,  s.  87,  it  is  made  lawful  for  every  lord  or 
steward,  or  persons  acting  as  such,  to  grant  copyholds 
at  any  time  or  place,  the  lands  being  granted  only  for 
such  estate  as  the  grantor  has  authority  to  make. 

When  duly  made,  the  grant  will  bind  the  inheritance, 
even  if  the  estate  be  reversionary  and  not  taking  effect 
in  possession  during  the  estate  of  the  person  who  made 
the  grant. 

Any  person  may  take  under  a  voluntary  grant  who 
is  capable  of  purchasing  land  at  law ;  but  a  husband 
cannot  grant  a  copyhold  to  his  wife  without  the  inter- 
vention of  a  trustee  (6) . 

Upon  a  voluntary  grant  no  particular  form  of 
admittance  is  necessary,  though  a  formal  admittance 
is  generally  made  in  practice.  It  seems  that  no  act  of 
admission  is  necessary  where,  as  in  voluntary  grants 
in  remainder,  no  deUvery  of  possession  is  practicable 
at  the  time  of  the  grant,  and  that  on  the  death  of  the 
particular  tenant  the  tenant  in  remainder  may  enter 
without  any  further  ceremony  (c) . 

II. — Surrender  and  Admittance. 
The  tenancy  of  a  copyhold  cannot  be  transferred  Smren- 

^  y  derand 

admit- 

(a)  In  BlewitVs  Case.  Ley.  47.  under  particular  circumstances  t*"*©©* 
the  steward  was  directed  to  take  the  advice  of  the  committee  of 
a  lunatic  lord,  as  to  the  grant  of  a  eopyhold. 

{b)  Co.  Cop.  8.  35,  Firehrass  v.  Pennent,  2  Wils.  254. 

(r)  Boe  ▼.  Loveless^  2  B*.  &  A.  453. 
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without  the  lord's  assent^  which  may  be  refosed  when 
the  proposed  conyeyaiice  is  improper  in  form  or  pre- 
judicial  to  his  interest.  Copyholds  of  the  ordinary 
kind  are  conveyed  by  smrender  and  admittance^  or  by 
some  statutory  assurance,  made  with  the  lord's  Con- 
currence, which  is  to  the  same  effect.  Customary 
freeholds  are  frequently  alienable  by  deeds  of  grant  or 
of  bargain  and  sale,  in  some  cases  followed  by  a  regular 
surrender  and  admittance,  in  others  merely  confirmed 
by  the  lord's  licence  endorsed ;  and  in  a  few  instances 
the  alienation  is  completed  according  to  the  local  usage 
by  a  mere  substitution  of  the  names  in  the  manor-roll. 
But  in  no  case  can  the  tenancy  be  changed  without 
the  lord's  consent  except  where  the  copyhold  has  been, 
severed  from  the  manor  by  the  conveyance  of  the 
freehold  apart  from  the  manor  itself;  in  this  case  the 
copyholder  is  allowed  to  use  the  assurances  proper  to 
freeholds,  because  his  land  would  otherwise  be  inalien- 
able (a).  The  rules  which  apply  to  the  ordinary  sur- 
render and  admittance  are  also  applicable  to  the  other 
forms  of  customary  conveyance  mentioned  above,  bo 
far  as  the  differences  of  tenure  will  permit  {b). 
XTBufti  The  following  is  the  usual  form  of  surrender  and 

admittance.  The  copyholder  surrenders  his  tenement 
to  the  lord  or  steward  or  person  acting  as  such,  or  to 
some  other  person  authorised  to  receive  surrenders  by  • 


(a)  Phiaips  V.  BdU.  6  0.  B.  N.  S.  811. 

(6)  Doe  y.  Huntingdon,  4  Easi  271.  Doe  v.  Towns.  2  B.  & 
A.  585.  Doe  ▼.  Parke.  4  A.  &  £.  816.  oomp.  Bingham  v. 
Woodgate.  1  R.  &  M.  32.  and  Go.  LiU.  59  b. 


form. 
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the  special  custom  of  the  manor^  as  the  bailiff^  two 
tenants,  or  the  like,  and  the  surrender  or  deed  of 
surrender  is  accepted,  and  enrolled  by  the  steward: 
the  admittance  of  the  tenant  may  be  made  forthwith, 
or  postponed  for  any  period,  unless  there  is  a  special 
custom  to  compel  the  new  tenant  to  come  for  admit- 
tance. The  admission  is  enrolled  when  made,  and 
even  if  it  should  only  have  been  made  by  implication 
it  is  the  duty  of  the  steward  to  enter  it  upon  the  roll 
as  part  of  the  chain  of  title  to  the  tenement. 

The  steward  was  formerly  not  qualified,  except  by  authority 
special  authority,  to  take  an  admittance  out  of  court : 
but  by  the  Copyhold  Act  of  1841  the  lord,  steward,  or 
deputy,  or  persons  acting  in  any  of  those  capacities, 
may  make  admittances  at  any  time  and  place,  in  or 
out  of  the  manor,  and  without  holding  a  Court  (a). 

The  lord  is  not  compelled  to  accept  a  new  tenant  on  ^propo' 
prejadicial  terms,  and  may  therefore  refuse  to  receire 
a  surrender  to  the  use  of  a  corporation  (b),  or  of  a 
person  who  is  not  to  be  impeached  for  waste,  or  a 
surrender  declaring  any  trusts  (c)  (unless  there  is  a 
special  custom  that  trusts  may  be  expressed),  or  made 
to  the  use  of  a  person  to  be  appointed  in  the  future  by 
a  deed  or  will,  or  made  so  as  to  pass  a  larger  estate 
than  the  copyholder  has  power  to  convey,  as  where  a 
copyholder  for  his  own  life  surrenders  for  the  life  of 


(a)  4  &  5  Vict.  35,  s.  88 ;  see  Co.  Litt.  58  5.  and  Doe  v. 
Thompson^  5  A.  &  £.  532. 
(&)  AU.  Oen.  y.  Lewin.  1  Coop.  51. 
(c)  Flack  V.  Downing  CoU.  13  0.  B.  945. 
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another  person^  or  in  any  other  way  calculated  impro- 
perly to  deprive  him  of  his  fines  and  profits.  Hid  may 
insist  moreover  on  the  surrender  being  made  in  the 
proper  form,  and  by  the  proper  person,  as  by  his  own 
steward  when  there  is  a  custom  that  all  surrenders 
shall  be  prepared  by  that  officer  for  a  reasonable  fee  : 
and  that  the  proper  words  shall  be  used,  as 
"  surrender,"  or  ''  bargain  sell  aliene  and  convey,*' 
or  the  like,  according  to  the  local  usage,  and  that  the 
surrender  and  admittance  shall  be  made  with  the 
usual  symbols  of  giving  and  taking  the  seisin,  as  by 
delivery  of  a  rod,  straw,  or  the  like:  and  the  new 
tenant  may  be  required  to  do  fealty  in  person,  though 
this  is  unusual  in  practice.  He  may  insist  upon  the 
surrender  containing  the  description  of  the  tenement 
by  which  it  is  known  in  the  court-rolls,  and  is  not 
bound  to  accept  a  general  surrender  without  a  par- 
ticular description  (a),  even  though  it  refers  to  the 
description  in  a  formerly  enrolled  surrender,  nor  to 
accept  any  surrender  so  framed  as  not  to  be  useful  in 
showing  the  title  to  the  separate  tenements  upon  the 
roll.  And  with  regard  to  the  admittance,  it  is  a 
general  rule  that  there  must  be  a  separate  admittance 
for  each  tenement,  whether  the  tenements  were 
originally  united  or  not,  so  as  to  keep  the  history  of 
the  titles  distinct.  But  it  will  be  sufficient  if  the 
surrenders  or  admittances  are  contained  in  separate 
clauses  of  the  same  instrument  (6).    In  some  parts 

(a)  Reg.  v.  Biahopstohe,  8  Dowl.  P.  C.  608.    Hayward  v.  Raw. 
6  H.  &  N.  308. 
(6)  Reg,  v.  Eton  CoU.  8.  Q.  B.  54.      Trdherne  v.  Oardner, 
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however,  and  especially  in  Norfolk,  Suffolk,  and 
Sussex,  tlie  lands  of  different  tenures  are  so  inter- 
mixed, that  it  is  practically  impossible  to  distinguish 
freeholds  from  copyholds,  or  lands  in  one  manor  from 
those  in  another;  and  under  these  circumstances  it 
may  be  necessary  to  employ  general  surrenders  and 
admittances.     If  the  lord  or  steward  accept  a  sur-  ^d°"*- 

*  tanoe  to 

render  which  might  be  refused  by  the  lord  on  account  accord 
of  its  prejudicing  his  interest,  the  admittance  must  be  render. 
made  in  accordance  with  the  surrender. 

Surrenders  were  formerly  said  to  be  made  upon  a  P^eaf »*- 

•'  *  mentnofe 

tacit  condition  that  they  should  be  presented  by  the  required, 
homage  for  the  instruction  of  the  lord  and  the  other 
tenants,  and  were  made  void  in  certain  cases  by  a 
neglect  of  this  formality.  But  the  presentment  is  now 
unnecessary,  except  where  a  surrender  has  been  made 
out  of  court  by  special  custom  to  persons  other  than  the 
he  lord  or  steward  :  in  such  cases  a  formal  presentment 
is  useful  for  bringing  the  matter  before  the  lord  or  ste- 
ward ;  but  it  is  provided  by  the  Copyhold  Act  of  1841, 
4  &  5  Vict.,  c.  85,  s.  89,  that  every  irregular  surrender, 
deed  of  surrender,  will,  codicil,  grant,  and  admission, 
altered  on  the  court-roll  pursuant  to  the  Act,  shall  be 
deemed  to  have  been  duly  presented :  and  by  s.  90  it 
is  provided,  that  it  shall  not  be  essential  to  the  validity 
of  any  admission,  that  a  presentment  shall  be  made  by 
the  homage  of  the  instrument  or  fact  in  pursuance  of 

6  £.  db  B.  913,  25,  &  1.  Q.  B.  201.  For  provisions  of  the  recent 
Stamp  Act  as  to  refusing  to  accept  surrenders  not  duly  stamped, 
see  abstract  of  the  Act  at  the  end  of  this  chapter. 
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wliicli  the  admission  shall  have  been  granted  (with  an 
exception  of  portions  of  the  waste  granted  as  new 
copyholds  under  a  custom.) 
^^^^\  The  essential  part  of  a  surrender  appears  to  be  the 

sarrender  giving  up  of  the  customarj  seisin  to  the  lord,  and 
where  this  is  effectually  done  the  form  of  relinquish- 
ment is  not  as  it  seems  essential^  unless  the  rights  of 
a  third  person  are  injured.  In  an  early  case  concerned 
with  copyholds  for  lives^  where  the  first  taker  had  the 
power  of  barring  the  other  lives  by  surrender  it  was 
held  that  his  joining  with  the  lord  in  a  fine  did  not 
operate  as  a  surrender  (a).  But  a  surrender  to  the 
use  of  the  lord  may  be  made  in  any  form,  and  it  would 
therefore  seem  that  a  copyholder  for  life  wishing  the 
lord  to  make  a  new  grant  for  another  life  or  other 
lives  might  surrender  by  any  words  showing  his 
intention  to  relinquish  the  tenement.  A  copyholder 
however  would  incur  a  forfeiture  by  making  a  con* 
veyance  by  any  deed  applicable  to  a  legal  estate  in 
freeholds  to  any  person  other  than  the  lord,  and  such  a 
deed  as  would  not  create  a  forfeiture,  if  made  to  a 
third  party,  could  not  operate  as  a  surrender  to  the 
lord.  An  acceptance,  by  the  tenant  of  a  new  estate  in 
his  land  has  been  said  to  amount  to  a  surrender  by 
implication. 
Admi<>  j^  admittance  by  the  lord  may  be  implied  firom 

plied.        any  act  equivalent  to  his  consent  to  the  new  tenancy 

(a)  Zinzan  ▼.  Talfnaslh  2  Show.  130.  PoUezf.  564. 
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or  ratification  of  it  (a),  as  by  smmnoning  the  alienee 
to  sit  on  the  homage  jnry^  or  taking  a  fine  or  rent 
from  him  in  respect  of  the  tenement.  But  the  mere 
assessment  of  a  fine^  or  the  acceptance  of  rent  which 
might  "be  due  £rom  him  in  another  capacity  is  not 
sofficient  evidence  of  admission.  The  steward's  accept- 
ance of  the  presentment^  entry  of  the  surrender,  or 
delivery  of  a  copy  to  the  alienee,  or  all  these  things 
together,  wonld  not  be  sufficient,  though  if  the  lord  in 
person  did  these  things  they  would  in  all  probability 
be  considered  to  amount  to  an  admittance.  It  was 
formerly  thought  that  the  admittance  of  the  alienee 
of  a  person  who  had  not  been  admitted  might  amount 
to  an  implied  admission  of  the  latter :  but  the  matter 
has  been  decided  the  other  way  (6). 

Any  person  may  surrender  a  copyhold  who  would  be  ^^^  ™*y 
capable  of  conveying  the  land,  if  freehold,  by  a  common 
assurance.  But  a  person  "who  has  not  the  customary 
seisin  cannot  surrender  effectually  (c),  with  the  excep- 
tion of  equitable  tenants-in-tail  and  married  women 
conveying  an  estate  or  surrendering  a  claim  to  free- 
bench.  Among  those  who  cannot  convey  by  surrender 
may  be  mentioned  expectant  heirs,  contingent  remain- 
dermen, and  persons  with  equitable  estates  or  rights 
in  the  land,  or  legal  rights  to  be  admitted,  rights  of 

(a)  Eawlinson  v.  Oreen.  Poph.  127;  Brovm  v.  Dyer,  11 
Mod.  73. 

(6)  Doe  Y.  Vernon.  7  Etwt.  8.  Doe  ▼.  Tofield.  11  East.  246. 
Matthew  t.  Oehome,  13  G.  B.  919 ;  see  1  Watk.  Oopyh.  102,  &c. 

(c)  Doe  T.  Tomkin$y  11  East.  185. 
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entry^  contingent^  futurei  and  executory  interests  in 
copyholds.  But  the  tenant  of  a  vested  remainder 
(unless  restrained  by  custom)  can  make  a  valid 
surrender  (a). 

Penon»         Copyholds  are  subject  to  the  usual  rules  affecting 

diaability  the  dealings  with  land  by  persons  under  disability. 
An  infant  cannot^  without  a  special  custom  {b),  sur- 
render so  as  to  bind  himself^  or  his  heirs  if  he  should 
die  during  minority.  But  his  Burrender,  if  cleariy 
beneficial  to  him  or  such  as  he  would  be  compellable 
to  make  if  of  full  age^  is  only  voidable^  and  may  be 
ratified  by  his  act  or  acquiescence  on  attaining  majority. 

^''^^  By  the  Infants^  Settlement  Act,  18  &  19  Vict.,  c.  43, 
infants  may  settle  their  real  estate  with  the  sanction 
of  the  Court  of  Chancery;  and  in  many  special  cases 
infants,  or  their  guardians,  are  authorised  by  statute 
to  sell  land  for  public  purposes,  as  for  public  works 
tmder  the  Lands  Clauses  Act  and  the  Defence  Acts, 
for  meeting  the  expense  of  enclosing  commons  under 
the  Enclosure  Acts,  for  redeeming  the  land-tax,  for 
providing  churchyards,  sites  for  churches,  schools,  and 
other  buildings  connected  with  purposes  of  charity, 
art,  literature,  and  public  instruction  (c) 

Lunatics.  Lunatics,  idiots,  and  persons  of  unsound  mind,  are 
not  bound  by  their  conveyance,  except  where  the 
vendor  being  apparently  a  person  of  sound  mind  has 
entered  into  a  contract  which  is  executed  before  his 
incapacity  is  discovered,  or  where  a  bona  fide  purchaser 

(a)  Butler  v.  Lightfoot,  5  Leo.  9. 
(6)  Naylor  v.  Strode.  2  Ch.  Rep.  392. 
(c)  Dart;  V.  &  P.  c.  1. 
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has  dealt  with  him  not  knowing  of  the  incapacity  (a). 
The  committee  of  a  Innatic  may  sell  or  lease  his  settled 
estates  under  the  provisions  of  the  Leases  and  Sales  of 
Settled  Estates  Act  under  the  direction  of  the  Court, 
and  with  the  like  direction  may  (under  the  Lunacy 
Kegulations  Act)  convey  in  pursuance  of  a  contract 
made  by  the  lunatic,  sell  or  make  exchange  or  partition 
of  his  undivided  shares  in  land,  or  sell  land  for  build- 
ing purposes. 

A  married  women^s  estate  in  copyholds  cannot  be  Married 
surrendered  without  her  husband's  assent,  and  without  '^*^™®^- 
her  separate  examination  by  the  steward,  or  (under  a 
special  usage)  by  two  tenants  or  the  like ;  the  consent 
of  the  husband  need  not  be  expressed  in  the  surrender 
and  admittance,  unless  this  is  required  by  the  cus- 
tom (fe).  Under  special  circumstances  the  consent  of 
the  husband  may  be  dispensed  with,  and  after  a 
judicial  separation  it  will  not  be  required  (c).  The 
husband's  interest  in  his  wife's  copyhold,  or  in  a 
*  tenement  of  which  they  are  seised  together  as  tenants 
by  entireties,  will  be  transferred  by  a  separate 
surrender. 

(a)  Malton  v.  Camnmx,  4  Exch.  17 ;  Elliot  v.  Ince,  7  De 
G.  M.  &  G.  488,  and  cases  coUected  in  Dart.  V.  &  P.  6. 

(6)  Skdton  V.  Shdton,  3  A.  &  E.  265. 

(c)  Ex  pU  Shirley,  5  Bingh.  N.  C.  226.  See  as  to  the 
husband^s  concurrence  in  ordinary  cases  Bullock's  Cctse,  4  Co. 
23,  Driver  v.  Thompson,  4  Taunt.  294.  Stemns  v.  Tyrrdly  2 
Wils.  1.  George  v.  Jew,  Amb.  629;  and  Skiptcith's  Case,  Mos. 
123,  whore  it  was  swd  that  a  custom  to  dispense  with  the  wife's 
separate  examination,  which  might  be  good,  does  not  agree  with 
the  latter  cases. 
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Snrren-  The  surrender  may  be  made  by  attorney  (a),  unless 
attorney,  the  estate  is  that  of  a  married  woman  {h)  or  infant^  or 
unless  it  is  made  by  special  custom  to  two  tenants  out 
of  Court  or  the  like  (in  which  case  a  special  custom  to 
surrender  by  attorney  must  bo  proved),  or  unless  there 
is  a  custom  that  surrenders  shall  only  be  made  by 
attorney  in  cases  where  personal  attendance  would  be 
impossible  or  extremely  inconvenient.  The  vendor 
should  surrender  in  person,  if  possible,  as  the  purchaser 
ought  not  to  be  forced  to  rely  on  a  power  of  attorney 
which  may  have  become  void  by  the  death  of  the 
vendor  or  the  subsequent  incapacity  of  the  attorney ; 
and  in  a  court  of  equity  he  will  not  be  aided  unless  he 
surrenders  in  person,  or  gives  a  good  reason  for  doin^ 
it  by  deputy  (c).  If  the  vendor  has  covenanted  to 
surrender  on  request,  it  is  no  breach  to  refuse  to 
authorise  an  attorney  to  surrender  for  him  {d).  The 
attorney  must  be  regularly  appointed  by  deed,  and 
may  be  an  infant,  or  married  woman,  or  under  any 
disability,  if  only  of  sound  mind.  The  attorney  should 
make  the  surrender  in  the  usual  way,  by  the  rod,  or 
otherwise  according  to  the  custom,  and  either  in  the 
name  of  his  principal,  or  in  his  own  name  showing  the 
authority,  and  stating  that  the  act  is  done  by  force  of 
it.  If  he  exceeds  his  authority,  his  act  will  ])0  valid 
only  so  far  as  ho  was  authorised  by  the  principal  (c), 

(n)   Comlfc's  Case,  9  Co.  7r). 

{h)  Graham  v.  Jackson,  C  Q.  B.  811. 

((•)  MifcheH  V.  Nfole,  2  Vea.  070.     Nod  v.  Wesion,  0  Miidd.  50. 

{(i)  Si/mms  V.  yrhiie,  Cro.  Car.  1299. 

(e)  Carter  v.  Carter,  3  K.  &  J.  Ol7. 
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The  power  is  revoked  by  the  death  of  the  person  who 
gave  it  (a). 

The  copyholder  cannot  surrender  more  than  he  has  Effect  of 

,  1    surrender 

in  the  land^  and  will  not  be  bound  by  way  of  estoppel 
by  his  subsequent  possession  of  the  estate  which  he 
may  improperly  include  in  a  surrender  (6) .  A  tenant 
of  an  undivided  share  cannot  convey  more  than  his 
share^  a  tenant  for  his  life  an  estate  for  another  man's 
life^  or  a  husband  more  than  his  own  interest  in  the 
wife's  land  without  her  joining  in  the  conveyance. 

The  surrender  may  be  in  fi^eneral  words,  but  it  should  ^■«»  o{ 

•^  °  ,  nuTender 

declare  what  estate  the  surrenderee  is  to  take :  for  a 
surrender  without  such  a  limitation  might  be  held  to 
be  a  relinquishment  to  the  use  of  the  lord,  unless  the 
uses  were  explained  by  the  subsequent  admittance  or 
unless  there  should  be  evidence  of  a  resulting  trust. 
It  may  be  made  to  the  use  of  anyone  whd  could  take 
under  a  conmion-law  assurance  if  the  land  were  free- 
hold, and  to  some  others  (c),  as  to  one  who  is  not 
capable  of  taking  at  the  time  of  surrender,  or  to  an 
unborn  or  unascertained  person,  provided  such  person 
is  capable  of  taking  at  the  time  of  admittance.  The 
surrender  may  be  to  the  use  of  the  husband  or  wife, 
or  of  the  copyholder  together  with  another  person, 

(a)  See  Eoby  v.  TwdtcB.  Sty.  423.  where  a  custom  is 
mentioned  to  give  an  authority  in  the  nature  of  a  power  of 
attorney  to  be  good  after  the  copyholder's  death. 

(6)  Doe  y.  TomkynSj  11  East.  185. 

(c)  Co.  Cop.  8.  35.  Bunting  v,  Lepingwellj  4  Co.  29.  Driver 
T.  Thompson.  4  Taunt.  294,  as  to  a  wife  surrendering  to  the  use 
t»f  her  husband. 

f2 
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because  (thoogH  the  conveyance  is  not  within  the^ 
Statute  of  Uses)  there  is  no  direct  conveyance  to  the 
husband,  &c.,  but  it  is  done  through  the  medium  of 
'  the  lord.  And  the  estate  may  be  limited  to  such  uses 
as  a  certain  person  may  appoint,  or  otherwise  to 
springing,  shifting  and  executory  uses  :  the  lord  how- 
ever, as  above-mentioned,  being  at  liberty  to  declii»  a 
surrender  which  might  have  the  effect  of  shifting  the 
tenancy  without  his  assent  (a). 
Settle-  When  copyholds  are  included  in  a  settlement,  the 

copyholds  ^^^^^^  ^^^  ui  general  declared  by  a  separate  deed,  and 
limited  to  follow  the  uses  of  the  freeholds  (if  any) 
which  are  comprised  in  the  same  settlement,  so  far  as 
the  rules  of  law  and  equity  (having  regard  to  the 
differences  of  tenure)  will  permit.  Where  there  is  no 
estate  vested  in  trustees,  the  uses  will  be  specified  in 
the  surrender,  regard  being  had  to  the  rule  that  the 
lord  is  not  bound  to  accept  a  conveyance  prejudicial 
to  himself.  But  in  some  manors  the  custom  authorises 
a  declaration  of  trusts  in  the  surrender  (&).  If  the 
copyhold  is  surrendered  to  charitable  uses  the  trusts 
will  be  specified  in  a  separate  deed  and  not  noticed  in 
the  surrender,  unless  such  jiotice  is  allowed  by  the 
custom.  The  deed  must  be  made  in  the  manner  pre- 
scribed by  the  Statute  of  Charitable  Uses,  9  Geo.  2, 


(a)  BoddingUm  v.  Abemethy,  5  B.  &  C.  776.  Eex  v.  Oundle, 
1  A.  &  £.  283.  As  to  appolDtments  made  by  will,  Cuthbert  t. 
Lempriertj  3  M.  &  S.  158. 

{b)  Snook  V.  Mattock,  5  A.  &  E.  239 ;  Rejina  v.  Corhett,  22 
L.  J.  Q.  B.  335.  • 


r 
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c.  36  (a),  and  enrolled  in  Chancery^  within  six  months 
after  execution^  and  the   surrender  should  also  be 
enrolled  within  the  same  period  (6). 
A  sorrender  will  be  construed  in  the  same  way  as  ConBtmc- 

•^  tionof 

a  deed  at  common-law^  with  an  exception  as  to  the  surren. 
customs  x>i  certain  manors^  which  give  special  mean- 
ings to  suchi  phrases  as  "  to  him  and  his ''  ''to  him^  his 
sequel  and  assigns/'  and  the  like  (c).  But  the  con- 
struction of  surrenders  was  not  always  so  strict,  and  in 
some  of  the  earlier  cases  a  tendency  may  be  observed 
to  give  effect  to  the  intention  of  the  parties  as  in 
a  will^  rather  than  to  follow  the  legal  meaning  of 
the  terms  employed,  (d). 

Before  admittance  is  made  the  surrenderor  remains  Bstate  of 
tenant  to  the  lord  and  is  liable  to  all  the  customary  deree/ 
duties  and  services.  He  has  an  interest,  existing  for 
the  benefit  of  the  lord,  which  resembles  a  legal  estate, 
and  will  descend  to  the  heir,  and  give  the  widow  an 
estate  of  fisee-bench  (though  if  she  claimed  it,  she 
would  be  but  a  bare  trustee.).  But  as  the  interest 
is  only  for  the  lord's  benefit^  it  may  be  waived  by  him, 
and  so  destroyed  without  further  conveyance,  (c).     As 

(a)  And  see  9  G«o.  4,  c.  85. 

(b)  AU.  Gen.  v.  Gardner,  2  De  G.  &  S.  102.  Fdr  the  exemp- 
tions of  the  Universities  and  many  public  institutions  from  the 
operation  of  these  Acts,  see  Harrison  v.  SoutTutmpton  (Mayor 
of),  23  L.  J.  Ghy.  919,  and  notes  to  Corbyn  ▼.  French,  Tudor. 
L.  G.  in  Cony.  439. 

(c)  Bunting  v.  Lejpvngwell,  4  Co.  29. 

((0  Fisher  v.   Wigg,   1  P.  Wms.  14 ;  Idle  v.  Cooh,  ib.  70 ; 
Wright  v.  Kemp,  3  T.  R.  470 ;  Doe  v.  Lowell,  5  T.  R.  621. 
(e)  Mimon  t.  Kirufood,  1  L.  R.  Eq.  449. 
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between  the  parties  to  the  conveyance  the  surrender  is 
the  material  part  of  the  conveyance,  and  the  surren- 
deror will  hold  in  trust  for  the  surrenderee :  the  heir 
of  the  latter  will  inherit,  and  a  right  of  free-bench  or 
customary  curtesy  will  attach  on  the  estate ;  (a)  the 
title  of  the  surrenderee  (after  admittance  has  been 
made)  is  taken  back  to  the  time  of  the  surrender,  so 
that  he  may  lay  his  demise  in  an  action  of  ejectment 
to  recover  the  copyhold  at  any  time  after  the  surrender, 
but  cannot  bring  the  action  before  he  has  been  ad- 
mitted* (fr). 

Before  admittance  the  purchaser  cannot  surrender, 
and  a  subsequent  admittance  will  not  make  the  con- 
veyance valid,  so  that  if  an  unadmitted  purchaser 
surrenders  and  the  surrenderee  be  admitted,  this  will 
not  amount  to  such  an  admittance  by  implication,  even 
if  made  by  the  lord  himself,  as  will  make  the  trans- 
action legally  valid.  As  regards  the  lord,  the  un- 
admitted purchaser  has  an  estate  in  equity,  which 
is  descendible  to  heirs,  and  deviseable  by  the  Wills 
Act,  1  Vict.  c.  26.  An  assignee  cannot  claim  ad- 
mittance, and  if  admitted  must  have  a  release  from 
the  original  surrenderor.  Before  the  Wills  Act,  the 
devisee  of  an  unadmitted  devisee  could  not  acquire 
the  legal  estate  without  a  fresh  conveyance,  or  an  ad- 

(a)  Benson  v.  Scott,  1  Salk.  185  ;  Vaughan  v.  Athiiis,  5  Burr. 
2764, 

{b)  Boe  V.  Hicl'8,  2  Wils.  15  ;  Bex  y.  Dillon,  1  Freem.  496  ; 
Grantham  v.  Copletj,  2  Wms.  S.  422. 
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mission  followed  by  a  release  from  the  persons  having 
tie  first  title  to  admittance,  (a). 

A  surrender  made  for  valuable  consideration  cannot  Volun- 
1)6  i^voked^  and  as  between  the  original  parties  even  veyances. 
a  voluntary  surrender  will  be  binding,  though  this  was 
formerly  doubted  :  but  it  has  been  decided,  that  copy- 
holds are  within  the  Statute  27  Elis.  c.  4s,  so  that  a 
purcfaaaer  for  value  will  be  preferred  to  anyone  claim- 
ing under  a  voluntary  surrender.    (6).      Copyholds   i 
were  not  within  the  Statute  13  Elis.  c.  5.  for  the  pro- 
tection of  creditors,  until  they  were  made  liable  to  be 
taken  in  execution  for  judgment  debts  by  the  Act 
1&2  Vict.  c.  110.  (c). 

A  court  of  equity  will  supply  the  want  of  a  surrender  Suiren. 
in  favour  of  a  purchaser  for  value  or  mortgage,  when  Buppiied. 
the  person  agreeing  to  make  the  surrender  has  died 
before  the  contract  is  performed.  The  contract  will 
be  enforced  against  the  heir^  widow,  devisee,  surviving 
joint-tenant,  or  life  taking  in  succession  after  the 
death  of  the  beneficial  owner  of  a  copyhold  for  lives. 
But  in  the  case  of  a  voluntary  conveyance,  the  defect 
in  a  surrender  or  the  want  of  a  surrender  will  not  be 
supplied  against  the  customary  heir,  unless  he  has  done 
something  to  prevent  the  contract  being  fulfilled.   The 


(a)  Doe  V.  Verrum,  7  East.  8 ;   Doe  v.  Tojieldy  11  East.  249 
PkilUps  T.  Pmiipsy  1  M.  &  K.  649 ;  MaUhew  t.  Onbome,  13 
C.  B.  99. 

(6)  Smith  T.  Garland,  2  Mer.  123 ;  Doe  t.  BoUreU,  5  B.  &  A. 
131, 

(c)  MaUhews  v.  Feater,  2  Cox.  278. 
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devisee  of  a  porcliaser  who  dies  before  the  conveyance 
under  a  contract  can  insist  on  the  surrender  being 
made  to  his  use  (a). 
Effect  of  When  the  admittance  is  made^  the  estate  is  held  by 
tanoe.  relation  to  have  been  in  the  surrenderee  from  the  dote 
of  the  surrender.  The  operation  of  the  admittance  is 
governed  by  the  limitation  of  uses  in  the  surrender, 
the  lord  or  steward  having  but  a  bare  customary 
authority  to  admit  according  to  the  surrender.  If 
therefore  the  surrender  is  made  to  the  use  of  one 
person  and  another  is  admitted^  the  transaction  will 
be  of  no  effect :  if  the  right  person  and  another  are 
admitted  together^  the  admission  will  enure  only  to 
the  benefit  of  the  person  named  in  the  surrender : 
where  the  surrender  is  conditional  and  the  admittance 
absolute^  the  admittance  is  void;  but  if  a  conditional 
admittance  be  made  on  an  absolute  surrender^  the 
admittance  will  be  held  good  and  the  condition  dis- 
regarded (6). 
Admit-  Admittance  may  be  taken  by  attorney^  who  need 

attoniej.  ^ot  be  appointed  by  deed,  but  may  be  any  person 
agreed  upon  by  the  lord  and  tenant,  or  chosen  to  take 
the  admittance  without  the  copyholder's  authority,  if 
he  afterwards  gives  consent.  In  strict  law  the  lord 
cannot  be  compelled  to  admit  by  attorney,  because  he 
may  claim  fealty  which  is  a  personal  duty :  but  in 
practice  the  fealty  is  almost  always  respited  (c) .    There 

(a)  Rose  v.  Cunningham,  11  Ves.  654.  Dart.  V.  and  P.  c.  7, 
8.  5. 

(6)  Tavemer's  Case,  4  Co.  27. 

(r)  Combe's  Ca^se,  9  Co.  75.  Blunt  v.  Clarl-,  2  Sid.  61.  Gilb. 
Ten.  236. 
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are  however  special  provisions  by  statute  for  the 
admittance  of  married  women^  infants^  and  lunatics. 
By  the  Act  1  Will.  4,  c.  65,  s.  3,  when  a  married 
woman  or  infant  is  entitled  to  be  admitted  to  a  copy- 
hold, the  married  woman  by  her  attorney  or  the  infant 
by  attorney  or  guardian  is  to  appear  at  one  of  the 
three  next  courts  (proper  notice  being  given)  and 
shall  offer  to  be  admitted ; — and  shall  take  admittance; 
such  attorney  (by  s.4.)  maybe  appointed  by  a  married 
woman,  or  infant  having  no  guardian,  by  writing 
under  her  or  his  hand  and  seal ;  and  (by  s»  5.)  in 
default  of  such  appointment  the  lord,  after  proclama- 
tions  duly  made  in  three  courts,  may  appoint  the 
attorney  and  make  the  admittance.  By  the  Lunacy 
Regulation  Act,  16  &  17  Vict.  c.  70,  the  committee  of 
a  lunatic  may  apply  for  admittance  {a),  and  in  default 
the  lord  may  appoint  an  attorney,  under  the  like  pro- 
visions as  to  holding  courts  and  making  proclamations. 
So  long  as  the  lord's  rights  are  not  infringed  by  the  Admit- 
proposed  admittance,  he  is  compellable  to  admit  any  com. 
person  having  a  prima  fade  title  to  the  copyhold,  ^ 
since  the  admission  of  itself  gives  no  title,  but  only 
gives  a  right  to  bring  ejectment.  But  where  it  is 
plain  that  the  person  claiming  admission  has  no  title 
at  all,  the  admission  should  not  be  made  (&).     The 


(a)  The  personal  estate  of  a  lunatic  may  be  laid  out  for  his 
benefit  in  the  expenses  of  admittance.  Ex  pte.  Grimstonej  2  Yes. 
jun.  75.    Compare  Degge's  Case,  4  Bro.  C.C.  235.  n. 

(6)  Garland  v.  Mead,  6  L.  R  Q,  B.  441. 
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Court  of  Chancery  formerly  compelled  the  lorf  to 

admit,  but  the  jarisdiction  has  fallen  into  disuse  i  and 

the  practice  is  to  get  a  mandamus  to  the  lord  and 

steward  to  admit  (a)..     The  lord  cannot  in  general 

compel  the  surrenderee  to  come  for  admittance,  since 

he  has  already  a  tenant  on  the  roll  to  answer  for  the 

services ;  but  in  some  manors  there  are  special  customs 

making   surrenders  void  unless  admittance   is  takes 

within  a  certain  time,  or  giving  the  lord  a  forfeiture 

or  a  power  to  seize  quousqvs  and  to  satisfy  himself 

out  of  the  rents  and  profits  for  his  fines,  costs  and 

expenses  (6).     In  the  latter  case  however  the  estates 

of  married  women^  infants,,  and  lunatics,  are  protected 

from  forfeiture  by  the  statute. 

Admit.  1^^  admittance  of  a  particular  tenant  is  the  admit- 

tance of  ,   * 

partion-  tance  of  all  in  remainder  (c),  and  the  admittance  of 
one  of  several  co-parceners  or  joint-tenants  is  the 
admittance  of  all :  but  tenants  in  common  must  be 
admitted  separately  {d). 

Be.ad.  A  copyholder  must  be  re-admitted  who  acquires  a 

new  estate  in  the  tenement  (except byway  of  release), 
as  where  he  divests  himself  of  his  estate  by  any 
assurance  by  which  he  takes  back  a  particular  estate 
to  himself,  or  when  having  taken  admittance  for  a 


(a)  Bex  V.  Hendon,  2  T.  R  484.    Beg.  ▼.  PoweUy  1  Q.B.  362. 

(b)  These  customs  are  only  for  the  lord's  benefit  and  msj  be 
waived  by  him.    Doe  v.  Combes^  6  Q.B.  535. 

(c)  There  may  be  a  custom  to  compel  remaindermen  to  be 
admitted.    Doe  v.  Jenney^  5  £ast.  522. 

{d)  Trdherne  v.  Gardiiery  5  E.  and  B.  913. 
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partictilar  estate  he  subsequently  acquires  an  estate  in 
remainder  (a). 

The  sale  of  copyholds  is  usually  effected  by  means  Convey- 

■^•'  ''  '*      ^    ^         anoo  on 

of  a  covenant  to  surrender,  the  same  deed  containing  sale. 
the  covenants  for  title.  This  is  followed  by  an  actual 
surrender  to  the  person  taking  the  covenant  or  his 
assigns,  and  the  tenancy  is  afterwards  perfected  by 
admittance,  the  lord  not  being*  entitled  to  take  notice 
of  the  assignment  of  the  benefit  of  the  contract  before 
surrender.  There  should  be  a  declaration  in  the 
covenant  to  surrender,  that  the  covenantor  will  until 
the  surrender  hold  the  land  as  a  trustee  for  the  pur- 
chaser j  in  the  absence  of  such  a  declaration  the  vendor 
will  not  be  considered  to  be  a  trustee,  unless  the 
contract  has  been  executed  (&) ;  in  the  last  case  the 
vendor  will  be  considered  to  be  a  trustee  within  the 
meaning  of  the  Trustee  Acts,  but  not  otherwise. 
When  copyholds  and  freeholds  are  sold  together  the 
usual  mode  of  transfer  is  the  most  convenient:  but 
there  is  greater  safety  in  conveying  by  an  actual 
surrender  followed  by  the  deed  containing  covenants 
for  title,  and  perfected  by  admittance.  It  has  been 
doubted  whether  the  benefit  of  the  covenants  will  run 
with  the  land  if  the  deed  containing  them  precedes  the 
surrender  :  but  the  point  has  not  been  much  regarded 
in   practice,  and  perhaps  would  not  arise  when  the 

(a)  Reg  v.  Cwhdt,  22  L.J.  Q.B.  335.  Boe  v.  Zaicw,  7  A.  and 
E.  195. 

(6)  Re  Collinfficood,  6  W.R.  536.  Re  Cuming's  Trusts,  5  L.R. 
Chy.  72.     Re  Crowe,  13  L.R.  Eq.  26. 
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surrender  and  the  covenants  for  title  are  substan- 
tially parts  of  the  same  transaction.  (Copyholds  are 
within  the  equity  of  the  Statute  32  Hen.  8^  c.  34, 
which  gives  to  assignees  of  the  reversion  the  benefit 
of  covenants  running  with  the  land.)  It  may  be 
noticed  here^  that  after  a  surrender  the  heir  of  the 
purchaser  may  sue  upon  the  covenants  for  title  before 
admittance ;  but  this  privilege  would  not  be  extended 
to  the  heir  of  a  copyholder  for  lives  before  admittance, 
even  if  there  should  be  an  inheritable  right  of 
renewal  (a). 

Enrol-  It  ia  imsafe  to  pay  the  purchase-money  before  the 

surrender  is  entered  on  the  rolls,  as  a  subsequent 
purchaser  might  otherwise  get  in  the  l^al  estate  by 
surrender  and  admittance  and  so  gain  the  advantage 
of  title.  On  every  sale  of  copyholds  the  steward  is 
bound,  within  four  months  of  the  surrender,  to  make 
out  a  duly  stcunped  copy  of  court-roll  of  the  surrender, 
and  have  the  same  ready  for  delivery  to  the  person 
entitled  thereto,  under  a  penalty  for  neglect  of  fifty 
pounds :  but  he  may  refuse  to  deliver  such  copy  until 
his  fees  and  the  proper  duty  shall  have  been  paid  (T)). 

SearohoB.       Qn  a  sale  of  copyholds  in  addition  to  the  usual 

Condi-  ,        ,       . 

tionB.  searches  for  mcumbrances  the  purchaser  should  search 
the  Court-rolls  fcj,  and  require  evidence  of  the  customs 
of  the  manor  on   any  point  which  may  affect  the 


(a)  Doe  V.  Thompsoriy  i:^  Q.B.  670. 

(6)  See  the  abstract  of  the  recent  Stamp  Act,  at  the  end  of  this 
chapter. 

(c)  Pearce  v.  Newhjn,  18  Voa.  462. 
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property  pnrcliaBed.  When  freeholds  and  copyholds 
are  intermixed,  it  is  necessary  to  stipulate  in  the 
conditions  of  sale  that  the  purchaser  shall  not  be 
entitled  to  have  the  boundaries  distinguished,  and 
(when  required  by  the  circumstances)  to  provide  that 
the  vendor  shall  not  be  bound  to  distinguish  the 
manors  of  which  the  different  tenements  are  held  or 
of  which  they  are  parcel  respectively.  A  purchaser 
having  to  pay  a  certain  sum  for  timber  will  not  be 
entitled,  if  these  conditions  are  used,  to  any  abate- 
ment of  price  upon  the  ground  that  he  is  prevented 
from  cutting  any  of  the  timber  by  reason  of  the 
confosion  of  boundaries  (a). 

A  condition  to  relieve  the  vendor  from  identifying 
the  parcels  will  Aot  preclude  a  purchaser  from  requir- 
ing evidence  as  to  identity,  if  the  descriptions  in  the 
abstracted  deeds  should  differ  among  themselves  so  as 
to  be  repugnant  to  each  other,  or  if  the  deeds  contain 
no  evidence  at  all  as  to  the  identity.  "  A  condition 
that  the  purchaser  is  not  to  require  any  further  proof 
of  identity  than  is  furnished  by  the  deeds  themselves, 
is  insufficient  in  the  absence  of  proof  of  identity  as 
to  the  whole  or  a  part  of  the  property ;  it  is  in  effect 
a  contract  that  the  deeds  shall  show  identity.^'  (6). 
Upon  a  sale  of  intermixed  lands,  notwithstanding  the 
usual  condition,  it  appears  that  the  purchaser  is  entitled 

• 

(a)  Dart  V.  and  P.  122.  Cross  v.  Lawrence,  9  Hare,  462.  Cross 
T.  Keane,  Ibid.  469. 

{f>)  Curling  y.  Austin^  2  Dr.  and  Sm.  129.  Flower  y.  Hartopp, 
6  Bea?.  476. 
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to  have  the  boundaries  of  the  tenures  distinguiahed, 
unless  his  right  is  taken  away  by  express  words,  (a). 
In  the  absence  of  stipulation^  it  is  a  general  rule  that 
the  vendor  must  identify  the  properly  sold  with  that 
described  in  the  abstract :  but  in  the  case  of  copyholds 
^'he  is  not  bound  to  show  how  the  description  on  the 
court-rolls  is  to  be  applied  to  the  present  state  of  the 
property,  if  he  can  prove  that  it  has  actually  been 
held  under  that  description  for  sixty  years."  (6).  In 
the  absence  of  special  conditions  the  vendor  will  have 
to  pay  the  costs  of  all  matters  essential  to  the  validity 
of  the  conveyance,  including  the  expense  of  all  pro- 
ceedings which  may  become  necessary  by  the  death  of 
any  of  the  conveying  parties  :  and  the  purchaser  will 
only  be  obliged  to  pay  the  expenses  of  his  own  ad- 
mittance, and  the  fees  of  the  steward  upon  the  surren- 
der, (c).  An  agreement  by  the  vendor  to  pay  the 
expenses  of  the  admittance,  or  to  surrender  and  assure 
the  property  at  his  own  cost,  will  not  extend  to  the 
payment  of  the  fine  on  admittance,  because  the  title  is 
perfected  by  the  admittance,  and  the  fine  is  not  due 
until  afterwards  (cQ.  When  it  appears  on  the  title  that 
a  surrender  or  admittance  has  been  made  by  attorney, 
there  should  be  a  stipulation  that  the  entry  on  the 
court-rolls  shall  be  suflScient  evidence  of  the  validity 


(a)  Dart  V.  and  P.  141.    Latcson  t.  BrinckmaUj  3  Mae.  and 
O.  53. 

{b)  Long  V.  Collier^  4  Rubs.  267. 

(c)  Paramore  v.  Oreensladey  1  Sm.  and  G.  541. 

(d)  Graham  v.  Sbne,  1  East.  632. 
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of  the  power  of  attorney.     Where  the  title  depends 
npon  a  grant  of  the  waste  as  a  new  copyhold  under  a 
custom,  it  should  be  stipulated  tiist  no  evidence  shall 
be  required  of  the  existence  of  the  custom,  or  of  the 
consent  of    the  homage    having    been    given.     The 
vendor  must  covenant  to  produce  the  copies  of  court- 
roll  over  which  he  has  power,  or  which  are   in  his 
possession,  and  must  hand  them  over  upon  completion 
of  the  purchase  if  they  relate  only  to  the  property  sold, 
however  ancient  they  may  be   (a).     The  purchaser 
cannot  require  the  production  of  the  original  copies  if 
ihey  are  not  in  the  vendor's  power,  but  where  they 
are  not  produced  a  good  reason  must  be  given  for  the 
omission  (b).    Enquiry  should  be  made  upon  the  pur- 
chase,  whether  the  vendor's  solicitor  or  the  steward 
know  of  any  manorial  custom  or  matter  of  tenure 
which    might    affect    the  validity  of    the    proposed 
conveyance. 

A  purchaser  is  not  bound  to  accept  land  of  a  different  Sp^^^® 
tenure  to  that  which  he  contracted  for,  because  the  »ac©- 
difference  extends  to  the  whole  estate,  and  is  therefore 
not  a  proper  matter  for  compensation  (c) .  He  cannot 
therefore,  except  by  special  conditions,  be  compelled 
to  take  copyhold  instead  of  freehold  (d),  or  an  estate 
partly  freehold  when  he  has  contracted  to  purchase  a 
copyhold  (e),or  enfranchised  copyholds  with  an  excep- 

(a)  Dart  V.  and  P.  617.    Austin  v.  Croome,  1  Car.  and  M.  653. 

(b)  Cooper  V.  Emery,  1  PhilL  388. 

lc);:,DreiP€  ▼.  Corp.  9  Ves.  368.     Wright  v.  Wright,  1  S.  and 
S.  190. 
((i)  Price  y.  Macaiday,  2  De  G.  M.  &  G. 
(«)  Ayles  V.  Cox^  16  Beav.  23. 
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tion  of  minerals  or  timber  instead  of  freehold  (a). 
But  where  an  estate  was  represented  to  be  eqnal  to 
freehold^  it  was  held  that  a  purchaser  was  bound  to 
complete^  although  it  turned  out  to  be  altogether  free* 
hold,  in  the  absence  of  a  stipulation  that  the  contract 
should  fail  if  any  part  were  not  of  copyhold  tenure  (6). 
An  objection  to  a  difference  of  tenurd  will  give  the 
purchaser  a  right  to  compensation,  if  from  the  circoin* 
stances  of  the  contract  he  should  be  compelled  to 
complete.  Objections  of  this  kind  will  be  held  to  be 
waived  if  the  purchaser,  after  discovering  the  &cts, 
should  proceed  with  the  treaty  for  purchase  (c).  On  a 
sale  of  copyholds  it  is  not  necessary  to  state  the 
peculiar  custom  of  the  manor,  or  to  mention  that  the 
lands  are  subject  to  the  payment  of  heriots,  relie&, 
and  the  like  {d) ;  but  it  is  expedient  to  mention  at 
least  the  fines,  as  the  value  of  the  property  depends 
a  good  deal  on  the  fact  whether  the  fines  are  arbitrary 
or  not  (e). 

On  the  sale  of  freeholds  subject  to  heriots,  which 
are  expressly  stated  to  be  held  of  a  manor,  the  heriots, 
&c.,  need  not  be  mentioned,  but  would  be  matter  for 
compensation.  But  in  all  cases  it  is  better  to  mention 
liabilities  of  this  kind. 

(a)  Dart  V.  &  P.  127. 

(6)  Twining  v.  Marrice,  2  Bro.  C.C.  326.  Danids  v.  Davison^ 
16  Ves.  249. 

(c)  Fo7'dyce  v.  Ford^  4  Bro.  CO.  494.    Bat  he  may  be  entitled 
to  compensation.     CaUraft  v.  Boebuckf  1  Yes.  jun.  221. 
^    {d)  1  Dav.  Prec.  Conv.  445. 

(e)  Dart  V.  &  P.  107. 
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In  the  extensive  district  compnsed  in  the  manor  of 
Taunton  Deane  in  Somersetshire  there  is  a  peculiar 
conTeyance  known  as  a  Davne  Surrender,  which  is  l>»yno 
used  when  a  copyholder  atienes  his  tenement  but 
desires  to  retain  a  part  for  his  own  life.  The  pur- 
chaser is  admitted  to  the  whole  of  the  land  (which 
is  called  the  Dayne  Tenement)  and  pays  a  fine  of 
one-third  of  the  amount  of  an  ordinary  admittance- 
fine,  and  further  makes  himself  responsible  for  the 
heriot  to  be  paid  on  the  death  of  the  tenant  for  life. 
On  the  death  of  the  surrender  the  whole  land  belongs 
to  the  Dayne  tenant  (a).  And  by  a  somewhat  similar 
custom  in  the  manor  of  Yetminster  in  Dorset,  the  ^^^^^ 
copyholder  for  life  with  power  of  nominating  the  meata. 
socoessor  may  surrender  to  the  use  of  another  ''except- 
ing''  a  portion  to  himself ;  the  surrenderee  becomes 
tenant  of  the  whole,  but  the  original  tenant  remains 
in  possession  of  the  ''excepted  tenement,^'  and  his 
widow  will  have  it  for  freebench  (6). 

The   mortgage  of    a  copyhold    is    effected  by  a  *^<"*«»§r* 
coYenant  to  surrender  upon  condition,  the  covenants 
for  title  being  contained  in  the  same  deed,  followed 
by  a  conditional  surrender  (c) :  the  surrender  is  con- 


(a)  Shillibeore.  Customs  of  Taunton  Deane. 

(6)  2  Watk.  Gopyh.  Appendix.  Customs  of  Yetminster.  For  a 
case  of  a  "  copy  of  exception  "  supplied  in  equity  under  particular 
dicmnstanoeSy  see  Levenish  y.  Baines^  Ch.  Pr.  3. 

(c)  Where  a  mortgagor  had  neglected  to  make  the  surrender 
within  28  days,  after  demand  and  tender  of  engrossment  by  the 
mortgagee,  the  Court  on  the  petition  pf  the  mortgagee  made  a 
Testing  order  under  s.  2  of  the  Trustee  Extension  Act,  1852, 
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ditioned  to  be  void  upon  payment  of  principal  and 
interest  at  the  specified  date.  The  condition  is  con- 
sidered to  be  fulfilled  by  a  payment  at  any  time 
before  sale  or  foreclosnre.  The  admittance  is  nsnally 
postponed,  to  save  the  fine,  nntfl  some  default  in 
payment  is  apprehended,  the  mortgagor  remaining 
tenant,  and  on:  the  fulfilment  of  the  condition  bein^ 
in  of  his  old  estate.  But  if  the  mortgagee  shall  have 
been  admitted,  the  mortgagor  will  require  a  new 
admittance.  When  the  mortgage  is  of  a  renewable 
copyhold  for  lives,  the  deed  of  covenant  should  contain 
a  provision  for  procuring  the  proper  renewals.  The 
money  should  not  be  paid  until  the  surrender  is  made^ 
to  prevent  a  second  mortgagee  without  notice  obtain- 
ing priority  by  enrolment.  When  it  is  inconvenient 
to  make  the  surrender  at  once,  the  mortgagee  should 
have  a  power  of  attorney  for  himself  or  his  agent  to 
surrender  for  the  mortgagor.  A  second  mortgage 
should  be  enrolled  as  soon  as  practicable,  to  give 
notice  to  subsequent  incumbrancers.  The  transfer 
of  a  copyhold  mortgage  may  be  made  in  several  ways, 
as  by  a  fresh  conditional  surrender  on  the  part  of  the 
mortgagor,  or  after  the  admittance  of  the  mortgagee 
by  his  surrender;  the  equitable  interest  under  a 
covenant  to  surrender  is  transferred  by  a  deed  of 
assignment. 

without  requiring  aerrioe  of  the  petition  on  the  mortgagor,  tiie 
latter  being  oonsidered  to  be  in  the  poaition  of  a  trustee  who  has 
refused  to  convey  within  the  time  mentioned  in  the  section.  Re 
Crvtoe.  13  L.R.  £q.  26. 
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After  payment  of  the  moneys  secured^  the  mortgage  Disoharge 
is  regarded  as  a  revoked  surrender;  and  if^  dnrmg 
the  oontmnance  of  the  security^  a  sale  has  been  effected 
by  surrender  and  admittance^  the  purchaser's  estate 
is  treated  as  having  been  made  absolute  by  the  dis- 
charge of  the  security;  but  it  is  perhaps  safer  for 
the  purchaser  to  take  a  release  from  the  mortgagee. 
After  the  payment  the  steward  receives  from  the 
mortgagee  or  his  personal  representatives  an  acknow- 
ledgment called  a  warrant  of  satisfaction,  a  minute 
of  which  is  entered  on  the  court-roll ;  the  conditional 
surrender  is  thereby  vacated,  but  the  mortgagee  should 
give  a  release  with  a  covenant  that  he  has  not  in- 
cumbered. 

An  equitable  mortgage  of  copyholds  is  made  by  Bquitabie 
deposit  of  the  copies  of  court-roll  and  other  muni- 
ments of  title,  the  mortgagor  agreeing  to  make  a 
conditional  surrender,  if  required.  As  an  equitable 
mortgage  may  be  created  by  the  mere  deposit  of  the 
copy,  it  is  not  sufficient  for  the  protection  of  a  pur- 
chaser or  mortgagee  to  search  the  rolls  for  incum- 
brances. ''The  vendor  or  mortgagor  should  be 
required  to  furnish  an  abstract  of  title  and  his  copy 
of  admission :  and  if  the  latter  document  is  not  forth- 
coming, its  absence  must  be  reasonably  accounted 
for  (a).  The  same  rules  apply  to  equitable  mortgages 
of  freeholds  and  of  copyholds,  so  far  as  the  differences 
of  tenure  will  permit. 

(a)  WhObread  y.  Jordan,  1  T.  &  C.  303. 

g2 
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Devise.  Copyholds  were  formerly  devised  by  means  of  a 

surrender  to  the  nses  of  the  copyholder's  will^  except 
in  certain  manors  where  the  tenements  were  not  de- 
visable at  allj  except  as  regarded  the  equitable  estate ; 
in  some  of  these  manors  it  was  usnal  to  surrender  to 
the  ose  of  a  trustee  upon  trust  to  convey  to  the 
devisees,  or  to  make  a  mortgage  for  a  trifling  amount 
so  that  the  devisee  of  the  equity  of  redemption  might 
redeem  and  so  get  the  legal  estate ;  elsewhere,  as  in 
the  manor  of  Taunton  Deane  in  Somerset,  there  was  a 

Dormant    custom  of  making  JDormant  Surrenders,  by  which  the 

Burrender 

lands  were  surrendered  to  a  trustee  on  condition  of 
carrying  out  the  tenant's  will,  the  surrender  being 
revocable  and  only  valid  for  a  period  of  seven  years  {a). 
By  the  special  customs  of  some  other  manors  the 
copyholds  could  only  be  devised  for  a  limited  period. 
Under  other  local  customs  the  tenants  could  devise 
without  surrender. 

By  the  Act  65  Geo.  3,  c.  192  (now  repealed)  the 
necessity  for  a  formal  surrender  to  the  use  of  a  will 
was  removed,  it  being  provided  that,  where  a  copy- 
holder might  by  will  dispose  of  or  appoint  his  tene- 
ment in  pursuance  of  a  surrender,  every  disposition  or 
charge  made  by  his  will  of  any  interest  in  the  land 
should  be  as  valid  without  the  previous  surrender  as 
with  it.  The  Act  only  supplied  surrenders  which  were 
mere  matters  of  form,  so  that  the  wiU  of  a  married 

(a)  For  the  nature  of  these  domumt  surrenders,  and  their 
operation  in  seyering  a  joint-tenancy,  though  revocable,  see  Gale 
V.  Oale^  2  Cox.  136.    Fortman  v.  Seymour^  9  Mod.  280. 
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woman  was  not  valid  without  her  previous  suirender 
after  separate  examination  and  with  her  husband^s 
assent ;  and  a  joint-tenant  could  not  sever  the  tenancy 
by  his  devise  unless  he  had  previously  surrendered  to 
the  use  of  his  will.  In  these  cases  surrender  to  the 
use  of  the  will  is  still  required.  A  married  woman 
can  only  devise  her  copyhold  by  means  of  such  a  sur- 
render^ or  by  a  testamentary  appointment  under  a 
power,  unless  she  is  judicially  separated  from  her 
husband.  A  surrender  made  by  an  unmarried  woman 
to  the  use  of  her  will  is  suspended  during  her  subse- 
quent marriage. 

By  the  Wills  Act,  1  Vict.  26,  it  is  enacted  that  all  The  Wills 
''  real  estate  of  the  nature  of  cnstomaiy  freehold  or 
tenant-right  or  customary  or  copyhold''  may  be 
devised,  notwithstanding  (a)  that  the  testator  may  not 
have  surrendered  the  same  to  the  use  of  his  wiU,  or 
{h)  that  beings  entitled  as  heir,  devisee,  or  otherwise, 
to  be  admitted,  he  shall  not  have  been  admitted  thereto, 
or  (c)  that  the  same  could  not  have  been  devised  by 
reason  of  the  want  of  a  custom  to  devise  or  surrender 
to  the  use  of  a  will,  or  otherwise,  or  (d)  that  there  was 
a  custom  that  a  will  or  surrender  to  the  use  of  a  will 
should  continue  in  force  for  a  certain  time  only,  or  any 
other  custom  preventing  the  free  disposition  by  will. 

The  power  of  devising  is  extended  to  estates  pwr 
avier  vie  in  copyholds,  whether  or  not  there  is  a  special 
occupant ;  and  also  to  contingent,  executory  and  other 
fature  interests,  to  which  the  testator  may  be  in  any 
way  entitled,  and  to  all  rights  of  entry  for  condition 
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broken^  and  other  rights  of  entry^  and  estates  to  which 
the  testator  becomes  entitled  after  the  date  of  his 
will. 

It  is  farther  provided,  that  where  the  custom  wonld 
have  authorised  a  surrender  to  the  use  of  a  will,  and 
the  testator  shall  not  have  made  a  surrender,  the 
devisee  shall  not  be  admitted  except  on  payment  of  all 
stamp  duties,  fees  and  sums  of  money,  which  would 
have  been  due  in  respect  of  the  surrender,  and  its  pre- 
sentment (now  unnecessary),  registry  and  enrolment. 
And  that,  where  the  testator  might  have  been  admitted 
and  have  thereupon  surrendered  to  the  use  of  his  will, 
the  devisee  shall  not  be  admitted  under  the  will  with- 
out paying  the  stamp  duties,  fees,  fine,  and  sums  of 
money,  which  the  testator  would  have  had  to  pay  on 
such  admittance,  as  well  as  the  payments  above-men- 
tioned due  in  respect  of  the  omitted  surrender,  besides 
the  payments  due  on  the  devisee's  own  admittance. 

Enrol-  When  any  copyhold  is  devised,  the  lord,  steward,  or 

deputy,  is  to  ^iter  the  will  on  the  oourt-roUs,  or  so 
much  of  it  as  contains  the  disposition  of  the  copyhold : 
and  it  is  sufficient  to  state  in  the  entry,  tiiat  the  copy- 
hold is  subject  to  the  trusts  declared  by  tiie  will, 
without  entering  the  trusts. 

Fine.  In  the  case  of  copyholds,  which  could  not  have  been 

devised  except  for  ihe  Act,  the  devisee  is  to  pay  the 
same  fine,  heriot,  daes,  duties,  and  services,  as  would 
have  been  due  from  the  customary  heir  in  case  of  a 
descent. 

Estates         In  case  there  is  no  special  occupant  of  an  estate 
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fwr  outer  vie  oi  a  copyhold,  it  will  go  to  the  executor  v^  *'**'« 
or  administrator  of  the  person  who  had  the  estate  by 
yiitae  of  the  grant,  and  if  the  estate  comes  to  the 
hands  of  the  personal  representatives,  either  as  special 
occnpants  or  by  virtue  of  the  Act,  it  will  be  assets  in 
his  hands  and  distributed  as  personal  estate. 

Wills  made  by  infants^  which  were  formerly  valid  Infante, 
as  to  copyholds  in  certain  cases,  are  made  invalid. 

It  is  provided,  that  no  will  made  by  any  married  Married 

■^  "f        "*  women. 

woman  shall  be  valid,  except  such  as  would  have  been 
valid  before  the  Act.  It  would  seem  therefore,  that 
there  may  still  be  occasion  in  the  case  of  a  married 
woman  for  the  supplying  of  a  surrender  or  the  enlaig- 
ing  of  a  defective  surrender  in  aid  of  creditors,  children, 
or  purchasers  for  value. 

The  Act,  like  the  Act  of  55  Geo.  8,  c.  192,  does  not  Bffeot  of 
affect  the  relations  of  lord  and  tenant  more  than  by 
supplying  an  ''  ideal  surrender  to  the  use  of  the  will,'' 
and  thereby  rendering  the  course  of  devise  less 
cumbrous  (except  in  the  cases  where  it  gives  power  to 
devise  those  copyholds  which  could  not  be  surrendered 
to  the  use  of  the  wiU).  ''It  was  intended  to  get  rid 
of  the  old  machinery,  and  to  leave  the  rights  of  all 
parties  m  ticdu  qwo  ....  The  testator  in  fact 
names  the  person  who  is  to  be  admitted  into  the 
tenancy :  the  devisee  may  be  admitted,  but  the  heir 
may  be  admitted  instead,  as  in  the  case  of  a  power  of 
sale  given  to  trustees  by  will,  where  the  heir  may  be 
admitted  before  the  authority  is  exercised;  all  that 
the  lord  can  insist  on  is  that  he  shall  never  be  without 
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a  tenant  or  the  possession  of  the  land^  and  tliis  is 
effectually  secured  to  him  by  his  power  of  seizing' 
guoiMque  npon  the  death  of  the  tenant^  unless  the  heir 
or  devisee  will  come  in  and  is  admitted  "  (a). 

Admit-  rj^Q  jojf^  should  not  admit  the  heir  as  against  the 

devisees^  when  he  is  clearly  not  entitled,  a  regularly 
executed  will  being  brought  to  the  notice  of  the  lord. 
But  if  the  devisees  present  the  heir  for  admittance,  to 
make  a  saving  on  the  fine,  the  lord  must  admit  him 
and  be  content  with  having  a  tenant. 

Power  of       In  order  to  save  the  expense  of  a  double  admittance, 

^^^  '  it  is  usual  to  give  to  trustees  for  the  sale  of  copyholds 
a  power  of  appointment  to  purchasers,  instead  of 
making  a  direct  devise  to  the  trustees.  The  purchaser 
alone  will  require  to  be  admitted,  and  a  single  fine  will 
be  due ;  and  much  expense  will  be  saved,  if  the  sale 
can  be  made  before  the  lord  is  entitled  to  seize  ^[uousqiis 
for  want  of  a  tenant.  If  the  sale  cannot  be  effected 
before  the  three  courts  have  been  held,  or  the  cus- 
tomary period  for  the  vacancy  of  the  tenement  has 
expired,  it  may  save  expense  in  many  cases  to  tender 
the  heir  for  admittance. 

FroTi-  In  some  places  there  is  a  custom  of  taking  "  Admit- 

mittance.  tanco  Quousqus :"  as  in  a  case  (&),  where  it  was  found 

to  be  the  custom,  when  a  will  contained  a  power  of 

sale,  for  the  heir  or  some  other  person  to  be  admitted 

provisionally,  for  the  purpose  of  preventing  a  seizure. 

(a)  GlMi  y.  Riehard9onf  2  D.  M.  &  O.  658.    Beg.  v.  Qadand, 
5  L.R.  Q.B.  269. 
(6)  Reg.  ▼.  C(yrbdt,  22  L.J.  Q.B.  335. 


■•     lip  I   J" 
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The  person  so  admitted  took  an  estate  for  his  life  to 
hold  for  the  intents  and  purposes^  and  subject  to  the 
powers  and  declarations  and  trusts,  contained  in  the 
will.  On  the  execution  of  the  power  by  the  customary 
conveyance  to  a  purchaser^  which  was  enrolled,  the 
purchaser  became  entitled  to  admission :  and  if  the 
purchaser  should  be  the  same  person  as  the  provisional 
tenant,  another  admittance-fine  would  be  due,  as  in 
every  case  where  a  tenant  acquires  a  new  interest  in 
the  tenement.  The  custom  was  also  worthy  of  atten- 
tion as  requiring  the  lord  to  take  notice  of  trusts, 
which  is  very  unusual^  as  has  been  already  noticed* 

If  devisees  upon  trust  should  at  once  disclaim  erby 
effectuaUy,  nothing  will  pass  to  them,  and  the  heir  devMoee.. 
must  be  admitted.  Disclaimer  should  be  by  deed,  but 
may  be  made  by  parol,  or  shown  by  conduct  unequi- 
vocally opposed  to  acceptance  of  the  trust.  Where 
several  trustees  are  appointed,  it  is  better  in  all  cases 
that  all  except  one  should  disclaim.  If  no  disclaimer 
is  made  in  time,  the  lord  may  treat  them  all  as  tenants,. 
and  seize  until  they  pay  the  fines.  But  if  one  of  them 
ofEers  to  be  admitted,  the  lord  has  no  right  to  refuse 
him  for  the  purpose  of  compelling  the  rest  to  come  in. 

In  a  modem  case  {a)  four  persons  were  entitled 
under  a  wiQ  as  devisees  and  executory  to  real  estate, 
including  copyholds,  and  personalty.  Three  of  them 
took  out  probate  and  assumed  the  character  of  ex- 
ecutors :  but  as  to  the  copyholds,  two  of  these  three 

(a)  Wdlesley  v.  WUhers,  4  E.  &  B.  750. 
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renounced  tHem  from  the  time  of  the  death  of  the 
testator.  They  did  no  act  to  show  that  they  had 
taken  the  copyhold  estate^  and  in  due  time  execnted 
a  disclaimer.  It  was  contended^,  that  having  assumed 
the  office  of  executors  they  had  no  right  to  disclaim. 
Bat  it  was  held  that  they  might  act  as  regards  the 
personalty  and  renonnee  the  real  estate^  and  that  they 
were  not  bomid  by  the  act  of  the  devisee  who  had 
accepted,  and  were  not  liable  to  pay  a  fine.  The 
instroment  of  disclaimer  was  a  release,  which  was 
improper  if  they  had  taken  no  estate,,  but  the  Conit 
held  it  under  the  circumstance  to  be  equivalent  to  a 
deed  of  disclaimer. 
Copy-  Under  certain  circumstances,  as  has  been  already 

veyed  hj  mentioned,  a  copyhold  may  be  transferred  by  deed, 
^®®^  either  under  the  provisions  of  an  Act  of  Parliament 
or  when  the  lord  by  severing  the  copyhold  from  the 
manor  has  put  it  out  of  the  tenant's  power  to  alienate 
by  the  customary  method  (a).  And  inasmuch  as  the 
customary  surrender  can  only  be  made  of  a  legal 
estate  (except  iu  the  case  of  an  equitable  tenant  in 
tail  and  a  wife  releasing  her  claim  of  freebench)  there 
are  many  other  occasions  on  which  interests  in  a  copy- 
hold will  pass  by  an  ordinary  conveyance. 
Equitable  Thus  equitable  interests  in  customary  estates  pass 
by  assignment,  or  bargain  and  sale  without  enrolment, 
the  former  being  the  more  usual  and  the  proper  mode 
of  conveyance.    The  equitable  interest  of  a  married 

(a)  Pmips  J.  BaU,  6  C.B.  N.  S.  811. 
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woman  is  disposed  of  by  an  ordinary  deed  acknow- 
ledged. By  3  &  4  Will.  c.  74,  s.  77  it  is  provided, 
that  evwy  married  women  (in  every  oase  except  that  BBtatea  of 
of  her  being  tenant  in  tail,  for  which  separate  pro-  women, 
visions  were  made  as  already  noticed,)  may  dispose  by 
deed  of  lands  of  any  tennre  and  money  to  be  invested 
in  land,  and  also  may  dispose  of,  surrender,  release  or 
extingaish  any  estate  which  she  alone,  or  she  and  her 
husband  in  her  right,  may  have  in  any  such  lands  or 
money,  and  release  or  extingaish  any  power,  as  if  she 
were  mmianied,  her  husband  concurring  (a),  and  the 
deed  being  duly  acknowledged.  ''Provided,  that  the 
Act  shall  not  extend  to  lands  held  by  copy  of  court- 
roll  of  or  to  which  she,  or  she  and  her  husband  in  her 
light,  may  be  seised  or  entitled  for  an  estate  at  law,  in 
any  case  in  which  any  of  these  objects  could  before  the 
Act  have  been  effected  by  her  in  concurrence  with  her 
hosband  by  a  surrender.'^  This  provision  appears  to 
^ply  to  cases  where  a  married  woman  wishes  to 
release  her  claim  to  freebench  to  an  intending  pur- 
chaser (&),  and  where  a  married  wom^i  has  a  power 
coupled  with  an  interest. 

Bights  of  entry,  and  contingent,  future,  or  executory 
interests  and  possibilities  in  copyhold  estates,  are  also 
conveyed,  assigned,  and  charged  by  deed  (c).  A  deed 
of  release  is  used  to  convey  any  rights  in  a  copyhold  to  Belease. 

(a)  The  consent  of  the  hosband  may  be  dispensed  with  by  the 
Cbort^  if  he  is  incapable,  separated,  transported,  &c.  see  s.  91  of 
the  Act,  and  ExpU  Shirley.    5  Bingh.  N.G.  226. 

(6)  Wood  V.  LambiHh,  1  Phill.  8. 

(c)  8  &  9.  Vict.  c.  106,  8.  3. 
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the  person  who  has  been  admitted  tenant  (a),  the 
release  of  a  right  to  the  person  in  possesion  even  under 
a  wrongful  admittance  being  an  extinguishment  o{  the 
right.  One  joint-tenant  or  coparcener  may  release  to 
the  other^  or  at  his  option  make  a  customary  surrender 
to  the  other^s  use.  A  release  will  be  presumed  after 
twenty  years  have  passed  during  which  the  person 
claiming  admittance  might  have  asserted  his  right  (b)^ 
It  will  be  remembered^  that  a  copyholder's  lease  is 
a  common-law  assurance^  and  should  therefore  be 
registered  if  the  land  is  situated  in  a  district  within 
the  provisions  of  the  Local  Registry  Acts  (c). 

(a)  Where  an  equitable  estate  in  copyholds  was  devised  to. 
trustees  who  sold,  and  the  purchaser  was  admitted  upon  surrender 
by  the  heir,  it  was  held  that  to  make  a  gpod  title  the  trustees 
should  release  their  right  to  be  admitted.  Steele  y.  WoUcTj  28 
Beav.  466. 

(6)  Doe  Y.  Brighiwen,  10  East.  590. 

(c)  These  Acts  are,  for  Middlesex,  7  Anne,  o.  20.  for  the 
Bedford  Level,  15  Car.  2,  c.  17.  for  the  West  Riding  5  Anne,  c. 
18,  for  the  East  and  West  Ridings  and  Kingpton-on-HuU,  6  Anne,, 
c.  35,  for  the  North  Riding,  8  Geo.  2,  c.  6,  and  for  the  Duchy  of 
Ck)mwall,  26  &  27  Vict.  c.  49.  The  last  Act  applies  to  all  dis- 
positions of  freehold  or  customary  lands  which  are  parcel  of  the 
Duchy. 
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sutatorj      There  are  cerboin  statutory  methods  of  conveying 

convey-  ^  " ^  i  ^ 

anoes.  copyholds  by  which  the  necessity  for  a  snrrender^  and 
even  in  some  cases  of  an  admittance  is  altogether 

Trastee  avoided  (a).  Thus  under  the  Trustees  Acts  of  1850 
and  1852  the  Court  of  Chancery  may  make  an  order 
vesting  a  copyhold  in  such  persons^  in  such  manner, 
and  for  such  estate  as  the  Court  shall  direct,  in  the 
cases  of  trustees  or  mortgagees  who  are  lunatics  or 
infants,  or  out  of  the  jurisdiction,  or  who  cannot  be 
found,  or  when  it  is  uncertain  which  trustee  has  sur- 
vived, or  whether  the  last  surviving  trustee  is  alive  or 
dead,  or  when  a  trustee  has  died  intestate  without  an 
heir  or  without  an  heir  who  is  known  or  a  devisee  who 
is  known,  or  when  lands  are  subject  to  contingent  rights 
in  persons  unborn,  or  where  a  trustee  refuses  to  convey 
or  release  (&)•  And  the  Court  has  power  to  make  a 
similar  vesting  order  when  any  mortgagee  has  died 
without  having  entered  into  possession  or  receipt  of 
rents  and  profits,  and  the  money  shall  have  been  paid, 

(a)  See  as  to  the  effisot  of  a  private  Aot  snlwiitiiting  troBtoee  for 
those  first  appointed,  Beg  v.  Weedon  Beck,  13  Q.B.  808. 
^[{b)  In  Patencm  v.  Patersofif  2  L.R.  Eq.  31.  a  trustee  devised 
a  copyhold  to  a  person  who  disdaimed :  the  court  made  an  order 
appointing  a  new  trustee,  on  the  petition  of  the  cesha  que  tnuf 
wMch  vraa  not  served  on  the  lord,  and  by  the  order  all  the  estate 
was  vested  in  the  new  trustee  which  would  have  vested  in  the 
devisee  if  he  had  not  dischumed.  It  vras  held,  that  the  order  was 
properly  made  without  the  lord's  consent,  and  that  he  ought  not 
to  be  served  :][and  the  court  expressed  an  opinion  that  the  lord 
would  not  be  entitled  to  any  fine  in  respect  of  the  land  having 
descended Jto  the  customary  heir. 
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or  if  the  person  entitled  thereto  consents,  in  any  of  the 
following  cases : — 

1.  When  the*heir  or  devisee  of  snch  mortgagee 
is  out  of  the  jurisdiction,  or  cannot  be  found ; 

2.  When  such  h^ir  or  devisee  shall,  upon  a 
demand  by  a  person  entitled  to  require  a  con- 
veyance of  such  lands  or  a  duly  authorised  agent 
of  such  person,  have  stated  in  writing  that  he  will 
not  convey  the  land,  or  shall  not  convey  the 
same  for  twenty-eight  days  after  a  proper  convey- 
ance has  been  tendered  to  him  {a) ; 

8.  When  it  is  uncertain,  which  of  several 
devisees  of  such  mortgagee  was  the  survivor ; 

4.  Or  as  to  the  survivor  of  such  devisees  or  the 
heir  of  such  mortgagee,  whether  he  Uving  or 
dead; 

5.  Or  when  such  mortgagee  shall  have  died 
intestate  and  without  an  heir,  or  shall  have  died 
and  it  shall  not  be  known  who  is  his  heir  or 
devisee. 

And  the  order  is  to  have  the  same  effect  as  if  the 
heir  or  devisee  or  surviving  devisee  had  duly  conveyed 
the  lands  in  the  manner  appearing  in  such  order.  The 
Older  may  be  made  when  it  is  desired  to  vest  the  legal 
estate  outstanding  in  the  mortgagee's  heir  ia  his 
personal  representatives,  at  any  rate  when  a  sale  or 
tmisfer  is  contemplated.    When  any  new  trustee  is 


(a)  Re  CrmKj  13  L.R.    £q.  26.    Re  Baxter,   2  Sm.  &  Q 
Append,  v. 
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Appointed  by  the  court,  the  estate  may  be  vested  by 
an  order  in  the  new  trustee  and  the  continuing  trustees. 
Every  vesting  order  has  the  same  effect  as  if  the  person 
entitled  to  the  land  had  duly  conveyed  it  in  the  manner 
appearing  in  the  order. 

The  court  may  appoint  a  person  to  convey  instead 
of  making  a  vesting  order.  The  following  are  the 
provisions  of  the  Trustee  Act,  1850  (s.  28)  which  have 
special  reference  to  copyholds,  ''"When  an  order  is 
made  vesting  any  copyhold  or  customary  lands  in  any 
person  or  persons,  with  the  consent  of  the  lord  of  the 
manor,  then  the  lands  shall,  without  any  surrender  or 
admittance  in  respect  thereof,  vest  accordingly ;  and 
when  an  order  is  made  appointing  a  person  to  convey 
such  lands,  it  shall  be  lawful  for  such  person  to  do  all 
acts  and  execute  all  instruments  for  the  purpose  of 
completing  the  assurance  of  such  lands ;  and  all  such 
acts  and  instruments  so  done  and  executed  shall  have 
the  same  effect,  and  every  lord  and  lady  of  a  manor 
and  every  other  person  shall,  subject  to  the  customs  of 
the  manor  and  the  usual  payments  be  equally  bound 
and  compellable  to  make  admittance  to  such  lands,  and 
to  do  all  other  acts  for  the  purpose  of  completing  the 
assurance  thereof,  as  if  the  persons  in  whose  place  an 
appointment  shall  have  been  made,  being  free  from 
any  disability,  had  duly  done  and  executed  such  acts 
and  instruments.*'  The  lord's  consent  is  given  in 
writing,  and  verified  by  affidavit  in  the  usual  way. 
"  When  the  trustees  had  not  acted  in  or  accepted  the 
trusts,  the  order  was  made  without  the  consent  of  the 
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lordj  Testing  in  the  new  tmateea  the  estate  which 
would  have  vested  in  the  old  trustees^  if  they  had 
accepted  the  trusts/'  {a). 

When  the  Court  has  decreed  the  sale  of  any  lands^ 
every  person  bound  by  the  decree  or  order,  who  has 
any  estate  or  right  in  the  land,  is  deemed  to  be  a 
trustee  within  the  meaning  of  the  Act  of  1850,  so  as 
to  give  the  Court  power  to  vest  the  land  in  the  pur- 
chaser. And  where  the  Court  decrees  any  conveyance, 
the  parties  to  the  suit  in  which  the  decree  is  made  may 
be  declared  to  be  trustees  within  the  meaning  of  the 
Act,  and  orders  made  may  be  accordingly. 

When  the  Court  appoints  new  trustees  under  these 
Acts  an  order  may  be  made  vesting  the  lands  subject 
to  the  trust  in  such  new  trustees,  as  if  a  formal  con- 
veyance had  been  made,  subject  in  the  case  of  copy- 
holds to  the  special  provisions  above-mentioned. 

Copyholds  are  within  the  Leases  and  Sales  of 
Settled  Estates  Acts  {b),  as  has  been  already  men- 
tioned, the  Court  being  empowered  to  authorise  leases 
and  sales  of  settled  estates,  when  it  shall  deem  that 
such  leases  and  sales  will  be  proper  to  be  made,  having 
dne  r^ard  to  the  rights  of  persons  interested  in  the 
settlement.  The  powers  of  leasing  include  powers  in 
the  lords  of  manors  in  settlement  to  give  licences  to 
their  copyholders  to  grant  leases,  to  the  same  ezteift 

(a)  PaierBon  v.  Paterson,  2  L.R.  £q.  31. 
(ft)  19  &  20  Vict.  0.  120;  21  &  22  Vict.  c.  77;  and  27  &  28 
Tict  c.  45.     As  to  these  Acts  see  Dan.  Gh.  Plr.  c.  45,  s.  5. 
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and  for  the  same  purposes  as  the  leases  of  freeholds 
mentioned  in  the  Acts.  Nothing  in  the  Acts  is  to 
authorise  the  granting  of  any  lease  of  a  copyhold  not 
warranted  by  the  cnstom^  without  the  consent  of  the 
lord^  nor  otherwise  to  prejudice  or  affect  the  rights  of 
the  lord ;  and  the  Court  is  not  empowered  to  authorise 
any  lease^  sale  or  other  act^  beyond  the  extent  to 
which  in  the  opinion  of  the  Court  the  same  might  have 
been  authorised  in  and  by  the  settlement  made 
by  the  settlor.  Greneral  powers  of  leasing  may  be 
vested  by  order  in  any  persons  as  trustees^  and  shall 
take  effect  as  if  they  had  at  first  been  inserted  iu  the 
settlement^  and  so  as  to  operate,  it  necessary,  by  way 
of  revocation  and  new  appointment  of  the  uses  or 
otherwise,  as  the  Court  may  direct. 

Under  the  Defence  Acts  of  1842,  1860,  and  1864, 
when  the  compensation  for  any  lands  (including  copy- 
holds) taken  for  the  purposes  of  the  Acts  exceeds  or 
amounts  to  200Z.  aad  the  persons  interested  cannot  or 
do  not  agree  to  the  compensation,  or  make  out  a  title, 
or  sell  and  convey  the  land,  the  money  is  paid  into  the 
Bank  to  the  credit  of  the  Paymaster-General  to  an 
account  in  the  matter  of  these  Acts  and  of  such 
persons,  ''  and  upon  the  filing  of  the  certificate  with 
the  receipt  annexed  of  such  payment,  the  hereditaments 
in  respect  of  which  the  compensation  was  paid  become 
vested  in  Her  Majesty's  Principal  Secretary  of  State 
for  the  War  Department  for  the  time  being.*'  Com- 
pensation between  200Z.  and  20Z.  is  to  be  paid  into 
court  or  to  trustees  at  the  option  of  the  persons  then 
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entitled  to  the  rents  and  profits,  and  compensation 
below  201.  to  be  paid  to  the  persons  so  entitled  {a). 

Copyholds  taken  or  purchased  by  the  promoters  of 
an  undertaking  under  the  Lands  Clauses  Consolida- 
tion Act  1845  are  directed  to  be  '^  conveyed  to  the 
company  and  their  assigns  '^  by  a  deed  in  the  form  or 
to  the  effect  mentioned  in  the  Act :  such  deed  is  to  be 
entered  on  the  court-rolls  on  payment  of  the  same 
f^s  as  on  a  surrender  without  admittance  {b),  and  it 
is  proyided  that  the  land  shall  be  enfranchised  within 
three  months  by  the  lord,  or  in  default  that  the  pro- 
moters may  execute  a  deed-poll,  which  shall  have  the 
effect  of  a  deed  of  enfranchisement.  The  amount  of 
compensation  is  to  be  fixed  by  agreement,  or  if  the 
parties  cannot  agree,  the  amount  will  be  determined 
as  in  an  ordinary  case  of  disputed  compensation,  as 
provided  by  the  Act ;  and  the  money  will  be  deposited 
in  the  usual  way.  The  money  deposited  will  be  applied 
in  one  or  more  of  the  following  purposes : — ^in  the 
purchase  or  redemption  of  the  land-tax,  or  the  dis- 
charge of  any  debt  or  incumbrance  affecting  the  land 
or  other  land  settled  therewith  to  the  same  or  like 
uses,  trusts,  or  purposes ;  or  in  the  purchase  of  other 
land  settled  in  the  same  way  as  the  lands  taken ;  or, 
if  the  money  is  paid  for  buildings  taken  or  injured^  in 
removing  or  replacing  such  buildings  or  substituting 

(a)  5  &  6  Vict.  c.  94;  see  18  &  19  Tict.  c.  117 ;  22  &  23  Vict, 
a  21 ;  23  &  24  Vict.  o.  112 ;  27  &  28  Vict.  c.  89.  As  to  these 
Acts,  see  Ban.  Ch.  Pr.  c.  45,  s.  20. 

(f>)  Cooper  Y.  Norfolk  Radvoay^  3  Ezch.  546. 

h2 
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others^  in  such  manner  as  the  Court  may  direct :  or  in 
payment  to  any  person  becoming  absolutely  entitled 
to  such  money.  The  power  of  purchasing  other  lands 
includes  the  power  of  enfranchising  copyholds  (a). 
It  is  a  general  mle  that  the  lands  purchased  shaU  be 
of  the  same  tenure  as  the  lands  which  were  taken: 
the  money  arising  from  copyholds  may  not  be  invested 
in  leaseholds^  but  a  purchase  of  copyholds  of  inherit- 
ance has  been  allowed  when  the  money  arose  from 
freehold  and  leasehold  lands  (&).  Where  the  money 
was  deposited  in  respect  of  copyholds  enfranchised 
under  the  Act^  it  was  held  that  a  tenant  for  life  of  the 
manor  was  not  entitled  to  any  portion  of  the  money 
as  a  fine  which  might  have  been  payable  to  him  if  the 
enfranchisement  had  been  made  under  the  Copyhold 
Acts,  15  &  16  Vict.  c.  51  and  21  &  22  Vict.  c.  94  (c). 
When  a  Private  Act  only  authorised  a  company  to 
acquire  the  copyholder^s  interest  by  a  deed  having  the 
effect  of  a  statutory  surrender,  the  rights  of  the  lord 
in  the  absence  of  express  provision  were  held  to  be 
entirely  unaffected,  and  the  company  not  being  ad- 
mitted by  a  trustee  were  held  to  harve  only  an  equitable 
estate  (d). 


(a)  8  &  9  Vict.  c.  18.    And  see  23  &  24  Vict.  c.  106.    As  to 
these  Acts,  see  Dan.  Ch.  Pr.  c.  45,  s.  7. 
(6)  Dixon  V.  Jacksonj  25  L.J.  Chy.  588. 

(c)  Be  Liverpool  DocIcSf  1  Sim.  N.S.  202.  As  to  the  purchase 
of  leaseholds,  Ee  Lancashire  4"  Yorkshire  Railway ,  2  W.R.  667. 
As  to  the  general  rule,  ex  parte  Maeaulay,  23  L.  J.  Chy.  815. 

(d)  Be  Wilson.  3  De  Q  J.  &  S.  410. 

(e)  Dimes  ▼.  Grand  Junction  Canal  Compy.  3  H.L.C.  794. 
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Under  the  Bankraptcj  Act  the  trustee  of  a  bank-  Bank- 
rupt  copyholder  is  not  compelled  to  be  admitted,  but  Act. 
may  deal  with  the  land  in  the  same  way  as  if  the 
property  had  been  duly  surrendered  or  conveyed  to 
sncli  uses  as  the  trustee  should  appoint,    and    his 
appointee  is  to  be  duly  admitted  accordingly. 

Exchanges  of  copyholds  are  made  either  by  two  ^*oh*nge« 
surrenders  and  admittances,  by  a  decree  of  the  Court  Isolds, 
of  Chancery,  or  by  order  of  the  Inclosure  Commis- 
sioners or  under  the  authority  of  their    Acts.     To 
facilitate  the  exchange  of    lands  lying  in  common  In  com. 
fields,  persons  entitled  to  copyholds,  though  for  a  life-  fielcb. 
estate  only,  were  authorised  by  the  Act  4  4  5  Will.  4, 
c.  30,  to  convey  in  exchange  by  the  form  of  deed 
mentioned  in  the  Act  "any  lands  held  by  copy  of 
court-roll  lying  intermixed  and  dispersed  in  common 
fields,  meadows,  or  pastures,'^  for  other  lands  either 
lying  therein  or  being  part  of  the  inclosed  lands  in 
the  same  or  any  adjoining  parish,  such  deed  to  be 
produced  to  the  lord  of  the  manor  or  steward,  and  to 
be  entered  on  the  court-roll,  on  payment  of  the  fees 
and  char&res  mentioned  in  the  Act.    And  by  the  Acts  P^®^® 

landi. 

55  Greo.  3,  c.  147  and  56  G^o.  3,  c.  52  the  incumbents 
of  ecclesiastical  benefices,  perpetual  curacies  and 
chapelries,  are  authorised  to  exchange  their  parson- 
ages or  glebe  houses  or  lands  for  others  of  greater 
value  and  better  situated,  including  copyholds  of 
inheritance  or  copyholds  for  lives  in  any  manor 
belonging  to  the  same  benefice;  the  exchange  is 
directed  to  be  made  by  deeds  of  grant  and  convey- 
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ance^  made  with  the  consent  of  the  patron  or  bishop, 
and  registered  as  directed  by  the  Act.  By  the  same 
Act  copyholds  in  manors  belonging  to  the  benefice 
may  be  purchased  by  snch  incumbent^  or  annexed  to 
the  benefice  instead  of  being  regranted  as  copyhold. 
All  lands  so  taken  in  exchange  or  purchased  are  to  be 
permanently  annexed  to  the  benefice^  and  from  the 
date  of  the  annexation  to  be  of  freehold  tenure. 
Exchangea  As  to  exchanges  made  by  the  Court  of  Chancery 
Court,  ^  it  is  provided  by  the  Trustee  Act,  1850,  s.  80,  that 
the  parties  to  the  suit  may  be  declared  trustees  within 
the  meaning  of  the  Act,  and  that  orders  may  be  made 
accordingly :  and  that  the  Court  may  make  declars^ 
tions  concerning  the  rights  of  unborn  persons  who 
would  be  interested  in  the  lands  exchanged  so  as  to 
bring  such  persons  within  the  operation  of  the  Act. 
Inolosnre  Exchanges  of  copyholds  may  be  made  under  the 
Inclosure  Acts,  by  the  valuer  under  the  Acts  when  the 
lands  are  the  subject  of  an  inclosure,  or  by  the  Oom- 
missionars  in  other  cases,  without  reference  to  in- 
closure. 

In  the  first  case,  the  valuer  may  allot  and  award 
any  land  to  be  inclosed  in  exchange  for  any  other 
land  in  the  same  or  an  adjoining  parish.  Such 
exchanges,  if  made  for  public  purposes,  as  for  recrea- 
tion  grounds  or  the  like,  are  to  be  made  with  the 
consent  of  the  persons  interested  in  the  lands  taken, 
and  all  other  such  exchanges  with  the  consents  of  the 
persons  interested  therein  respectively.  WiUs  and 
eettlemcuts  are  not  to  be  prejudiced  by  the  exchange. 
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vid  the  titles  and  uses  of  the  exchanged  parcels  are 
to  be  connterchanged.  Each  parcel  is  to  be  held 
und^  the  same  tenures,  rents,  customs,  and  services, 
•8  the  parcel  taken  in  exchange  :  ''  the  land  taken  in 
respect  of  freehold  shall  be  deemed  freehold;  and  the 
la&d  taken  in  exchange  in  respect  of  copyhold  or 
customary  land  shall  be  deemed  copyhold  or  customary 
land  (or  with  the  consent  of  both  parties  and  of  the 
lord  may  under  the  Act  10  &  11  Yict.,  c.  Ill,  s.  6, 
be  declared  to  be  freehold,  on  such  terms  as  the  parties 
agree  upon  and  as  the  Commissioners  deem  to  be  just) 
and  shall  be  held  of  the  lord  of  the  same  manor  under 
the  same  rent  and  by  the  same  customs  and  services 
as  the  land  in  respect  of  which  it  may  have  been 
taken,  and  ahall  pass  in  like  manner  without  any  new 
admittance  (unless  declared  to  be  freehold)   (a). 

In  the  case  of  exchanges  with  no  reference  to  a 
pending  inclosure,  the  parties  desirous  of  exchange 
most  satisfy  the  Inclostire  Commissioners  that  the 
transaction  will  be  beneficial  to  both  estates,  and  that 
the  properties  are  equal  in  value  or  not  unequal  to  the 
extent  of  more  than  one-eighth  in  value.  The  appli- 
cation is  to  be  made  in  writing  to  the  Commissioners 
who  will  direct  enquiries,  and  if  satisfied  will  make  an 
Order  of  Exchange  with  map  attached.  The  order  is 
not  to  be  confirmed  until  three  months^  notice  has 
been  given  as  directed  in  the  Act,  and  shall  not  be 
confirmed  while    any  person    dissents    who  has    an 

(a)  8  &  9  Vict.  c.  118,  b.  92. 
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interest  in  the  land  or  a  charge  thereon  (a)^  unless 
two-thirds  in  value  of  the  persons  interested  shall  join 
in  the  application  (&). 

The  exchange  of  copyholds  requires  the  lord^s  con- 
sent. The  lands  may  be  enfranchised  by  the  order, 
with  the  consent  of  the  lord  and  of  the  [^parties 
interested. 

"  The  land  taken  upon  every  such  exchange  shall 
be  and  enure  to^  for,  and  upon  the  same  uses,  trusts, 
intents  and  purposes,  and  subject  to  the  same  condi- 
tions, charges  and  incumbrances,  as  the  lands  given 
on  such  exchange  would  have  stood  limited  or  been 
subject  to  in  case  such'order  had  not*  been  made^'  (c). 

"  All  hereditaments,  corporeal  and  incorporeal,  may 
now  (says  Mr.  Cooke)  {d)  be  exchanged  as  freely  and 
as  easily  as  a  piece  of  merchandise.  These  very  exten- 
sive powers  of  exchange  are  altogether  new  to  our 
law,  and  titles  dependent  on  the  Commissioners'  orders 
of  exchange,  division,  or  partition,  were  at  first  looked 
upon  with  some  hesitation.  What  appeared  especially 
startling  was,  that  the  tenure  as  well  as  the  title 
passed  over  with  the  property  of  the  land  exchanged  : 
that  the  person  exchanging  retained  his  old  title,  his 
old  incumbrances,  and  his  old  tenure,  changing 
nothing  but  the  site  of  his  previous  property,  and 
this  involved  the  consequence  that  a  piece  of  freehold 

(o)  Ibid^  8.  147,  and  9  &  10  Vict.  o.  70,  s.  9. 

(6)  12  &  13  Yiot.  c.  83,  which  extends  also  to  partitionB. 

(c)  8  &  9  Vict.  c.  118,  8.  147,  and  9  &  10  Vict.  c.  70,  s.  9. 

(d)  Cooke.  Inclos.  117. 
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being  exclmnged  for  a  piece  of  copytold,  the  copy* 
hold  immediately  becomes  a  freehold  and  the  freehold 
a  copyhold/' 

It  must  however  be  remembered  that  the  counter- 
change  of  tenure  applies  only  to  cases  of  exchange 
made  by  the  valuer  in  the  course  of  an  inclosure.  In 
other  cases  the  titles  will  be  exchanged  and  not  the 
tenure.  "If  the  powers  of  the  Commissioners  ex- 
tended to  the  exchange  of  tenures  the  greatest  incon- 
veniences would  occur:  such  inoculations  of  tenure 
would  be  most  objectionable ''  (a). 

The  following  abstract  of  the  sections  of  the  In-  ^^' 

°  Bions  as  to 

closure  Acts  which  relate  to  exchanges  and  partitions  exchange 
is  taken  from  the  forms  supplied  to  applicants  from  tition. 
the  office  of  the  Inclosure  Commissioners.  (6).  The 
8  &  9  Vict.  c.  118,  ss.  147,  149,  provides  for  the  form 
of  application,  enquiries  to  be  made,  confirmation  of 
orders,  expenses,  &c.  and  ss.  150,  151,  as  to  notices  of 
exchanges  and  disputes,  and  as  to  expenses.  The  9  &  10 
Vict.  c.  70,  ss.  9,  10,  authorises  exchanges  of  copy- 
holds, and  the  consent  of  the  lord  being  .signified  by 
the  steward,  and  by  s.  11,  undivided  shares  of  land^ 
cattlegates  &c.  may  be  exchanged.  The  10  &  11  Vict. 
c.  111.  8.  4,  enables  the  Commissioners  to  reserve 
minerals,  and  s.  6,  to  enfranchise  exchanged  copy- 


(a)  Minet  y.  Lemarij  24  L.J.  Chy.  545.  Relating  to  an  exchange 
of  freehold  gavelkind  lands  for  others  held  in  common  socage. 
And  see  Cooke.  Inclos.  119. 

(&)  All  the  forms  and  instructions  are  printed  at  length  in 
Cooke.  Inclos.  507  to  528. 
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holds.  The  11  &  12  Vict.  c.  99,  sa.  13,  14,  extends 
the  provisions  of  the  Acts  concerning  exchanges  to 
partitions.  The  12  &  13  Vict.  c.  83,  s.  7,  extends  the 
exchange  and  partition  provisions  to  all  rights  of 
common,  quit-rents,  tithes,  rent-charges,  &c.  and 
authorises  the  receipt  of  an  application  of  two  thirds 
in  value  of  the  persons  interested  jointly,  severally, 
or  as  a  class;  s.  11,  provides  for  the  exchange  of 
subject  matters  of  exchange  held  by  the  same  person 
under  separate  titles  or  subject  to  separate  charges. 
The  15  &  16  Vict.  c.  79,  s.  17,  provides  for  the  deposit 
of  orders  of  exchange  and  partition  as  in  the  case  of 
inclosure  awards,  when  the  parties  are  numerous :  by 
B.  21,  allotments  set  out  under  Local  Acts  may  be 
exchanged  :  by  s.  31,  land  held  under  separate  titles 
by  the  same  person  may  be  partitioned :  s.  32,  gives 
power  to  effect  partitions  and  exchanges  Where  persons 
are  interested  in  any  land  the  subject  of  partition,  and 
are  also  interested  in  the  entirety  of  any  land.  The 
17  &  18  Vict.  c.  97,  s.  1,  gives  power  to  exchange  and 
partition  hm^  subject  to  be  inclosed,  pending  inclosure 
proceedings  :  by  s.  2,  undivided  shares  may  be  ex- 
changed :  8.  3,  provides  that  '^  land  '^  shall  include 
incorporeckl  hereditaments  throughout  the  Acts,  and 
B%  4,  that  lessees  shall  be  the  persons  interested,  when 
the  lands  have  been  leased  for  a  term  which  shall  have 
exceeded  100  years  from  the  commencement  and  no 
rent  or  acknowledgment  shall  have  been  paid  for 
twenty  years,  or  the  reversioner  cannot  be  found :  by 
B.  5,  orders  of  exchange  and  partition  may  be  made 
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on  the  application  of  parties  in  possession  nnder  an 
agreement  for  exchange  or  partition.  By  20  &  21 
Vict,  c.  31^86.  6  to  11,  inequality  in  value  may  be 
compensated  by  a  rent-charge  in  case  of  exchange  or 
partition  where  the  deficiency  does  not  exceed  one 
eighth  of  the  actual  value.  The  22  &  23  Vict.  c.  48, 
8.  10,  provides  that  it  shall  not  be  necessary  for  lessees 
to  join  in  applications  for  partition,  and  s.  11,  that  the 
provisions  as  to  notice  of  dissent  shall  not  apply  where 
two  thirds  in  value  of  the  persons  interested  shall 
have  signed  the  application. 

Exchanges  of  lands  belonging  to  charities  may  also  ^?°J*°^* 
be  made  nnder  the  Acts   relating  to  the  sale  and  lands. 
exchange  of  charity  estates,  and  Ecclesiastical  Cor- 
porations are  enabled  to  make  exchanges  with  their 
lessees  with  the  approval  of  the  Church  Estates  Com- 
missioners, (a). 

Partitions  of  copyholds  may  also  be  effected  by  Other 
surrenders  and  admittances  with  the  lord^s  consent,  or  partiiion. 
by  a  decree  in  a  partition-suit.  Before  the  year  1841 
the  Court  of  Chancery  had  no  jurisdiction  to  enforce 
the  partition  of  copyholds,  though  a  specific  perform- 
ance has  been  decreed  of  an  agreement  to  make 
partition,  and  where  the  freeholds  and  copyholds  were 


(a)  14  &  15  Vict.  €.  104.  They  are  by  the  same  Act  allowed  to 
pnrafaase  the  estates  of  such  lessees,  or  of  copyholders  ;  and  it  is 
provided  that  the  commissioners  shall  pay  due  regard  to  the  just 
and  reasonable  claims  of  the  present  tenants  arising  from  the  long 
ixmiinned  practice  of  renewal  Provision  is  made  by  17  &  18 
Yict.  c  116,  for  ascertaining  in  snch  cases  whether  a  copyholder 
has  a  ri^  of  renewal. 
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held  together,  a  partition  has  been  indirectly  effected 
by  an  allotment]|of  the  whole  of  the  copyholds  to  one 
of  the  co-parceners.  If  one  of  the  persons  entitled 
to  the  legal  estate  is  under  disability  the  Court  may 
declare  him  to  be  a  trustee,  and  vest  or  convey  his 
estate  or  direct  a  conveyance,  by  an  order  under  the 
Trustee  Act,  1850. 
Inter-  When  lands  are  inconveniently  intermixed  the  In- 

lands, closure  Commissioners  have  power  to  confirm  an 
agreement  for  division  made  by  the  parties  interested^ 
and  to  counterchange  the  titles  of  the  parcels  allotted 
on  the  division.  And  by  9  &  10  Vict.  c.  70  the  Com- 
missioners are  authorised,  upon  request  of  the  parties^ 
and  with  the  consent  of  the  lord  in  the  case  of  copy- 
holds, to  appoint  an  Assistant  Commissioner  to  make 
a  re-division  of  intermixed  lands.  ''  Where  any  copy- 
hold or  customary  land  shaU  be  intermixed  or  held  or 
occupied  together  with  land  of  freehold  tenure,  or  with 
copyhold  or  customary  land  held  of  another  manor,  or 
under  other  customs  or  titles,  and  such  copyhold  or 
customary  land  cannot  be  identified  by  the  descrip- 
tion thereof  on  the  rolls  of  the  manor,  and  the  situation 
or  boundaries  of  such  lands  shall  be  unknown  or  un- 
ascertained, the  award  is  to  declare  what  parts  shall 
be  copyhold  and  freehold  respectively,  or  be  held  of 
each  such  manor  or  under  each  of  such  customs  or  titles 
respectively,  or  to  determine  and  declare  the  situa- 


(fl)  Dav.  Prec.  5,  pt.  2,  475.  See  DUlon  v.  Copping  6  Beav.  217, 
and  Bolton  v.  Ward,  4  Hnre,  530.  Power  was  given  to  the  court 
to  make  partition  of  copyholds  by  4  &  5  Vict.  e.  35,  s.  85. 
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tions    and   boundaries.     After  the    approval  of    the 
award  the  land  is  to  be  of  such  tenures  and  to  be  held 
of  such  manor^  or  under  such  customs  and  titles^  as 
therein   declared^  and  subject  to  the   same  services^ 
uses,  trusts,  and  charges  as  the  lands  in  respect  of 
which  they  are  respectively  awarded.     The  provisions 
of  the  General  Act  of  1845  as  to  notices  and  dissents 
in  the  case  of  exchanges  are  applicable  to  the  award 
of  the  kind  last  described.     ''In  the  case  of  glebe 
lands  (says  Mr.  Cooke)  and  of  lands  of  ecclesiastical 
and  coUegiate  corporations,  the  identity  of  which  had 
been    lost,   an    inexpensive    process   of   ascertaining 
and  setting  out  the  boundaries  had  been  supplied  by 
the  Tithe  Commutation  Acts  and  the  Statute  2  &  3 
Will.  4,  c.  80.     These  sections  extend  this  benefit  to 
lands  held  under  lay  lords  of  copyhold  and  customary 
manors,  and  to  lands  held  under  beneficial  leases  from 
lay  lessors.     In  the  North  of  England  it  is  no  unusual 
occurrence  to  find  in  the  same  field  land  held  by  free- 
hold, copyhold,  and  customary  tenures,  and  also  land 
held  upon  lease  both  for  years  and  for  lives ;  and  in 
numerous  instances  no  one  parcel  of  these  several 
lands  can  now  be  identified.     The  inconvenience  to 
parties    dealing    with    the    titles    of    such    land    is 
obvious''  (a).     The  same  state  of  things  is  frequently 
found  existing  on  estates  in  Norfolk  and  Suffolk,  as 
well  as  in  the  West  of  England.     The   same  writer 
also  notices  a  case,  where  arable  land  was  found  to 
have  all  the  incidents  of  a  common  field,  except  that 

(a)  Cooke.  InclM.  343. 
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there  was  no  intercommoning  after   the    crop  was 
removed.     Such  cases  are  dealt  with  under  the  pro- 
visions relating  to  intermixed  lands  above-cited,  and 
are  not  inclosed  as  commonable  lands  (a). 
What  This  may  be  a  convenient  place  for  noticing  the 

apply  to  rules  which  have  been  laid  down  to  determine  whether 
copyholds  ^(jfjg  of  Parliament  expressed  in  general  words  are 
applicable  to  copyholds.  It  is  usual  in  modern  Acts 
to  state  expressly  that  they  apply  to  customary  estates^ 
but  there  was  a  paucity  of  expression  in  some  of  the 
early  statutes  which  frequently  left  the  point  un- 
certain. (&). 
General  ^  general  Act  will  include  copyholds,  unless  it  is 
merely  declaratory  of  the  common  law,  or  is  pre- 
judicial to  the  lord  or  tenant  or  destructive  of  the 
custom,  (c) .  A  declaratory  Act,  whether  its  form  be 
affiamative  or  negative,  is  clearly  not  intended  to  in- 
troduce any  new  law  or  to  alter  any  ancient  custom. 
The  oldest  Statutes,  as  Magna  Charta,  the  Statute  of 

(a)  Ibid.  144. 

(b)  For  a  collection  of  early  cased^  see  6  Tin  Abr.  168,  and  Cro. 
Dig.  tit.  10,  c.  3. 

(r)  Heydon's  case,  3  Co.  8,  where  Lord  Coke  laid  down  his  "  in- 
&llible  rale  "  for  construing  general  statutes,  viz. :  "  when  any 
Act  alters  the  service,  tenure  or  interest  of  the  land,  or  other  thing 
in  prejudice  of  the  lord,  or  of  the  custom  of  the  manor,  or  of  the 
tenant,  then  the  general  words  do  not  extend  to  copyholds ;  but 
when  an  Act  is  generally  made  for  the  public  good,  and  no  pre- 
judice may  accrue  by  reason  of  the  alteration  of  any  interest, 
service,  tenure,  or  custom  of  the  manor,  then  usually  copy- 
holds are  within  the  general  purview  of  such  Acts."  See 
Co.  Cop.  8.  53  ;  Co.  Litt.  115 ;  Qlaver  v.  Cope,  4  Co.  80 ;  1  Salk. 
185. 
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Merton^  and  some  few  others  are  said  to  declare  the 
law,  and  with  the  original  writs  &c.  ''  to  be  the  very 
body,  and  as  it  were  the  very  text  of  the  common  law 
of  England/'  (a). 

It  is  held  to  be  prejudicial  to  the  lord  to  be  forced 
to  accept  a  tenant,  so  that  copyholds  are  not  within 
the  Statute  of  Uses,  because  by  the  statutory  trans- 
mutation of  ownership  a  tenant  might  have  been 
introduced  without  the  lord's  assent,  and  for  the  same 
reason  they  were  not  Liable,  except  by  special  custom, 
to  be  delivered  in  execution  by  the  sheriff.  By  the  Act 
1  &  2  Vict.  c.  110,  they  have  become  extendible  for 
judgment  debts,  and  have  therefore  come  within  the 
provisions  of  13  Elis.  c.  5,  for  the  protection  of 
creditors,  (fc). 

Before  the  Act  of  1841,  4  &  5  Vict.  c.  35,  s.  85,  the 
lord's  licence  was  required  for  the  change  in  the 
tenure  of  a  copyhold  caused  by  its  partition  among 
the  owners  of  undivided  shares.  So  before  the  Act 
9  &  10  Vict.  c.  70,  the  exchange  provisions  of  the 
general  inclosure  Act,  s.  147,  were  held  to  be  confined 
to  freeholds.  So  without  express  provisions,  such  as 
are  contained  in  the  Lands  Clauses  Act  of  1845,  an 
Act  passed  for  enabling  land  to  be  taken  for  a  public 
undertaking  would  not  be  allowed  to  prejudice  the 


(a)  8  Co.  pref,  3  ;  Co.  Litt.  115. 

(6)  Before  the  Act  of  183S,  an  aesignment  of  copyholds 
ooald  Dot  be  said  to  be  in  fraad  of  creditors,  because  it  pat  no 
amliible  property  out  of  their  reach,  as  they  could  not  have  a  writ 
Q^dtgit.    Matthews  v.  Fever ^  2  Cox.  278. 


^  I 
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lord.  (a).  On  the  same  principle  a  penal  statute  im- 
posing a  forfeiture  of  land  will  not  include  customary 
estates  if  any  part  of  the  forfeiture  is  taken  from  the 
lord,  since  '^  an.  Act  is  not  to  be  expounded  so  as 'to 

ft 

take  away  the  interest  of  an  innocent  person/'  (fc). 
The  Statute  12  Car.  2,  c.  24,  so  far  as  it  permits 
fathers  to  appoint  guardians  for  their  children,  seems 
to  apply  to  copyholds  except  in  those  places  where 
the  lord  has  by  custom  the  right  of  appointing  the 
guardian,  (c). 
Acts  When  an  Act  will  benefit  the  copyholder  and  not 

to  copy,  prejudice  the  lord,  it  may  ''by  a  benign  interpretation'* 
holders.  \yQ  extended  to  copyholds,  even  if  it  be  in  terms  suit- 
able to  freeholds  only  or  be  merely  declaratoiy  of  the 
law.  Thus  the  Statute  of  Merton,  20  Henry  3  c.  1, 
giving  certain  remedies  for  dower  to  widows  was  ex- 
tended to  give  analogous  remedies  in  the  manor-court 
to  widows  claiming  their  f reebench :  and  so  with  all 
the  incidents  of  customary  estates-tail,  which  were 
very  soon  brought  within  the  equity  of  the  Statute 
De  DonLs.  Copyholders  were  allowed  the  benefit  of 
32  Hen.  8  c.  84  by  which  assignees  of  a  reversion 
may  sue  on  the  covenants  running  with  the  land, 
''  because  it  was  a  remedial  law  and  no  prejudice  arose 
to  the  loTd/'{d)    And  in  the  same  way  general  statutes 


(a)  Dimes  v.  Grand  Junction  Canal,  9  Q.B.  469 ;  3  H.L.C.  794. 
(6)  York  V.  Marshanif  Hard.  432. 
(c)  2  Watk.  Copyh.  104. 

{d)  Glover  v.  Cope^  4  Co.  80 ;  1  Salk.  185.     Whitton  t.  Peacock 
3  Mjl.  &  K.  325. 
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made  for  the  ptiblic  advantage,  will  be  extended  to 
copyholders,  though  only  freeholders  are  named,  as 
the  Statutes  of  Merton  (20  Hen.  3.  c.  3.)  and  13  Edw. 
1 .  c.  46.  relating  to  enclosures  of  wastes.by  the  owners, 
leaving  sufficient  for  the  commoners  (a).  The  provi- 
sions of  the  Stamp  Act,  1870,  are  applicable  to  convey- 
ances of  copyholds  made  after  its  date  (6). 

{a)  Shabespeare  v.  Feppin,  6  T.R.  747.  Grant  v.  Ghmner,  1 
•Rwrnt.  435, 

(6)  The  Act  applies  only  to  instruments  made  after  its  date. 
For  the  earlier  regolations,  see  Dart.  Y.  &  P.  c.  6.  An  abstract 
of  the  prindpal  provisions  of  the  late  Act,  so  far  as  it  relates  to 
copyholds,  will  be  found  in  the  Appendix. 


(        114         ) 
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THE   DSSCBKT  OF  COPTHOLDS. 


Customs  affecting  descent  of  copyholds  to  heirs — Gas- 
toms  of  descent  in  freeholds— ^Run  with  the  land — 
Customs  of  descent  in  gavelkind — In  borough- 
english — Legal  effect  of  these  terms — Various  cus- 
toms of  descent — As  vn  gavelkind — Less  extensive 
varieties — Borough-english  descent  proper — Analo- 
gous customs — Extensions  of  the  custom — Restric- 
tions of  the  custom — Descent  to  customary  heir  of 
tenant  dying  seised — Other  restrictions-^Cisstomary 
descents  among  females — preference  of  eldest  or 
youngest — Exclusion  of  heirs  female — Descent  of 
inheritance  to  widow — To  what  estates  these  cus. 
toms  extend — Estates-tail — Descendible  life  estate^ 
— Estates  in  expectancy — Conditions — Manors — 
Advowsons — Tithes —  Franchises — Rents —  Equit- 
able estate — Executory  trusts — Who  will  he  taken 
to  be  eldest  or  youngest — Question  as  to  statutes  of 
distribution — Hotchpot — Effect  of  the  Inheritance 
Act — Person  last  seised — Descent  from  purchaser 
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— BescsJit  of  reversixyns  and  remainders — Bule  of 
representation — Effect  of  limitation  to  "  heirs  '^ — 
Immediate  inheritance  of  brothers  under  old  law 
—r-Exclusion  of  half -blood — Inco'nvenieiice  of  some 
customary  descents — The  estate  of  the  hevr  before 
admiitance — What  acts  he  may  do— Lord  compelled 
to  admit — Different  modes  of  admission — By  im- 
plication— Who  m>ay  admit — AdmittaTice  how  made 
— fletr  bound  to  corns  for  admittance — Seizure 
Qnousque — Its  nature — Customs  of  absolute  for- 
feiture— Protection  of  persons  under  disability — 
Admiitance  of  heir  by  attorney — Statutory  provi- 
sions as  to  infants  and  married  women — Copar- 
ceners one  heir — Seizure  of  undivided   share. 

In  the  absence  of  a  local  custom  of  descent^  copyhold 
lands  are  governed  by  the  ordinaly  law  of  mheritance. 

Freehold  lands  as  well  as  copyholds  are  not  unfre-  castoms 
qnently  the  subjects  of  these  customs  of    descent,  J^®^!^?? 
which  are  found  existing  in  various  ancient  cities  and . 
boroughs  and  in  manors  of  ancient  demesne  as  well 
as  manors  of  the  ordinary  kind  (a). 


(a)  Local  customs  of  this  kind  can  onlj  be  claimed  for  districts 
of  certain  kinds.  '*  In  a  town  which  is  neither  city  nor  borough, 
the  custom  of  gavelkind  or  borough-engUsh  cannot  be  alleged : 
but  these  are  customs  which  may  be  in  cities  or  boroughs,  also  if 
lands  be  within  a  manor,  fee,  or  seignory,  the  same  may  be  of  the 
Dature  of  gayelkind  or  borough-english."  Go.  Litt.  110,  b.  And 
the  customary  descent  in  gavelkind  extends,  as  we  have  seen, 
through  all  lands  in  Kent  which  can  be  presumed  to  have  been' 

i2 
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The  mam  difference  between  the  customs  which 
extend  to  freeholds  and  copyholds  respectively  lies  in 
in  the  rule  that  in  the  first  case  the  custom  will  "  ran 
with  the  land  ^'  and  in  the  case  of  the  copyholds  the 
custom  is  a  part  of  the  copyhold  tenure^  and  conse- 
quently disappears  on  enfranchisement  or  extinguish- 
Castoms  ment  of  the  tenure.  "There  are  customs  (says 
n^nuig  Watkins)(a)  such  as  borough-english  and  gavelkind 
land.  which  run  with  the  land,  so  that  the  land  cannot  be 
discharged  of  them  by  fine,  recovery,  enfranchisement, 
or  escheat,  or  any  other  means  than  a  positive 
Act  of  Parliament.  This  seems  only  to  hold  when 
the  custom  refers  solely  to  the  locality  of  the  lands, 
as  if  it  is  pleaded  that  all  lands  in  the  borough  of  B. 
descend  to  the  youngest  son :  the  lands  must  for  ever 
remain  within  that  borough,  and  consequently  be 
subject  to  the  custom.  But  if  it  be  pleaded,  that  all 
lands  held  by  copy  of  court-roll  or  parcel  of  the  manor 
of  B.  descend  to  the  youngest  son,  it  would  be  other- 
wise ;  for  the  moment  such  lands  become  enfranchised 
they  would  of  necessity  cease  to  be  copyhold"  {?>). 

originally  held  in  socago.  The  cuBtoms  are  allowed  in  important 
districts,  as  manors,  hundreds,  honours,  cities,  &c.  Co.  Litt.  1106. 
Harg.  n.  2,  and  in  a  Soke  or  Liberty  comprising  several  manors. 
Goulds.  105,  Robins.  Gav.  33. 

(fl)  2  Watk.  Copyh.  ii.  c.  2. 

{b)  He  then  cites  a  passage  from  Robins.  Oav.  70,  73,  relating 
to  freeholds,  as  if  it  had  related  to  copyholds,  and  had  asserted 
"  that  if  the  lord  purchases  a  copyhold  where  the  custom  runs 
with  the  land,  the  descent  will  remain  as  before,"  which  is  a  case 
that  could  not  occur.  See  Bro.  Abr.  Custom.  19.  Extinguish- 
ment, 14.  Keilw.  80.  Hale.  Comm.  Law,  312,  and  Wiseman  t. 
Cotton,  1  Sid.  138. 


DESCENT  OP  COPYHOLDS.  117 

Another  point  to  be   noticed,   is    that    the    word  Ga^el- 
'' gavelkind '^  is  applied  in  common    parlance    to  all  bopough- 
customs  of  partible   descents  both  in  freeholds  and  cuftomB/ 
copyholds  :  (a)  and  in  the  same  way  the  word  "borough- 
english  ''  is  used  as  a  general  name  for  all  descents  to 
the  youngest,  although  the  term  in  its   strict  legal 
sense  applies  only  to  the  youngest  son  and  not  to 
collaterals.      In   pleadings    the  word  gavelkind  will 
imply  nothing  more  than  partible  descent  among  males, 
and  borough-english  nothing  more  than  descent  to  the 
youngest  son,  so  that  all  other  varieties  of  customary 
descent  must  be  specially  proTed.(fe) 

We  will  now  proceed  to  mention  the  chief  varieties  of 
these  local  customs  of  inheritance. 

1 .  Descent  as  is  gavelkind,  where  the  land  descends  Various 

custonis 

in  the  same  course  as  the  ancient-socage  lands  in  Kent,  of  desoent 
i.e.  aU  the  males  in  each  degree  take  as  coparceners 

the  custom  extending  to  collaterals. (c) 

• 

(a)  In  Wiseman  y.  Cotton^  for  example,  it  was  noticed  that 
"  the  custom  of  gavelkind  is  in  many  places  in  Sussex,  but  that 
scarce  any  two  places  agree  in  any  other  of  Kentish  customs  but 
that  of  the  descent." 

(6)  Clements  v.  Scudamorej  6  Mod.  121. 

(r)  In  some  places  the  custom  has  evidently  been  borrowed  • 
firom  Welsh  gavelkind,  as  at  Chester,  Usk,  Trelleg,  Urchenfield  in 
Herefordshire,  Ac.  See  Robins.  Grav.  c.  3 ;  Taylor.  Gav.  c.  2  ;  and 
the  Tenures  of  Kent.  c.  4 ;  and  27  Hen.  1,  c.  26 ;  34,  and  35, 
Hen.  8,  c.  26.  As  to  Irish  gavelkind,  CcLse  of  Tanistry.  Dav.  30, 
and  his  report  on  Irish  Gavelkind,  p.  49 ;  As  to  Exeter,  23  Elis. 
c.  12 ;  Wareham  (Dorset)  and  the  Isle  of  Portland,  Taylor.  Gav. 
101 ;  Oswaldbeck,  Notts,  32  Hen.  8,  c.  29 ;  Stepney,  Hackney, 
and  Mile  End,  21  Jac.  1,  c.  6 ;  Watk.  Copyh.  Append.  8,  and 
Bradley  v.  Bradley,  2  Vem.  163. 
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Varieties       2.  Customs  of  the  same  kind,  but  less  extensiv^e,  as 

ofdeficent  .  ^ 

as  in  that  the  partible  descent  shall  only  be  for  sons  and  not 

l^jjj  ■  for  males  in  any  other  degree,  or  that  females  shall 
never  come  into  the  inheritance ;  (a)  or  more  extensive, 
as  that  females  and  males  should  share  together (6). 
with  other  variations  in  other  places,  as  that  the  land 
shall  descend  to  the  youngest  son  if  it  is  under  a  certain 
value,  but  if  worth  more  it  is  parted  among  all  the 
sons.(c) 
Borough.  8.  Borough-english  proper,or  the  "general  custom'' 
of  borough-english,  where  the  youngest  son  inherits 
his  father's  land.  This  custom  obtains  both  in  bur- 
gage freeholds  and  in  copyhold  lands,  and  there  is 
no  difference  in  the  mode  of  its  application  to  lands  of 
different  tenures,  except  that  in  the  case  of  freeholds 
the  custom  runs  with  the  land  and  cannot  be  extin- 
guished by  a  purchase  on  the  part  of  a  superior  lord. 
The  rules  relating  to  gavelkind  and  borough-english 
lands  are  the  same,  except  as  to  the  quantity  taken  by 
the  heir  (d).     Borough-english,  though  veiy  rare  in 

(a)  Newton  ▼.  Sfurfto^  1  Sid.  167 ;  Simjpson  y.  Qtdnley,  1  Yeni. 
88. 
^)  Robins.  Gay.  316 ;  Taylor.  Oav.  101. 

(c)  This  oocurs  in  Beveral  manors  near  London.  Real  Prop. 
Comm.  1  Rep.  254. 

(d)  Clements  v.  Scfudamorej  6  Mod.  121.  For  an  aoooont  of  the 
custom  see  Go.  Litt.  110,  6,  and  Harg.  note  5.  Reeive  y.  Mcdster, 
Cro.  Car.  411.  Baxter  y.  DowdesweUj  2  Ley.  138.  As  to  its 
extent  and  inoonyenience  see  Real  Prop.  Comm.  1  Rep.  286,  and 
App.  284.  For  lists  of  the  principal  places  where  it  is  foand, 
see  App.  to  Robins.  Gay.  and  Tenures  of  Kent,  c.  7,  and  for  a 
fuller  list  of  the  manors  in  Sussex  where  it  preyails,  see  the 
Proceedings  of  the  Sussex  Arch.  Soc. 
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Kent^  is  not  absolutely  unknown  in  the  few  copyholds 
which  exists  in  that  county  (a). 

4.  There  are  many  special  customs  analogous  to  Varieties 
borough-english  proper  to  which  the  name  is  applied  to  the 
in  common  parlance.  It  is  generally  laid  down  that,  ^^^"^^^ 
the  principal  custom  being  confined  to  the  case  of  sons, 
ereiy  variation  must  be  specially  pleaded  and  proved. 
But  there  is  an  early  case  which  gives  a  somewhat 
laiger  significance  in  pleading  to  the  term  borough- 
english.  There  it  was  said  that  '^the  law  takes 
notice  of  the  customs  of  borough-english  and  gavel- 
kind, what  they  are  and  the  consequences  of  such 
customs :  and  though  it  be  true  that  borough-english 
cnstojn  jninid  facie  gives  only  to  the  youngest  son,  yet 
upon  that  foundation  of  alleging  it  to  be  borough- 
english  land  such  an  addition  or  enlargement  of  it, 
as  to  go  to  the  youngest  brother  nephew,  may  be 
made :  it  being  agreeable  to  the  nature  of  a  borough- 
english  custom^'  (b).  But  the  weight  of  authority  is 
in  favour  of  the  rule  that  the  extension  of  the  custom 
to  collaterals  must  be  specially  proved  and  will  not  be 
implied  by  pleading  that  the  land  is  of  the  nature  of 
borough-english.  Among  these  extensions  of  the 
general  custom  are  special  customs  in  favour  of  the 
youngest  brother  (c),  in  favour  of  the  youngest  male 

(a)  Preston  y.  JerviSf  1  VeGni'  325. 

(b)  Payne  y.  Barker j  0.  Bridg.  18,  the  same  oaae  as  Paine  y. 
Herberi,  2  Keb.  158,  and  Fane  y.  Barr^  dted  6  Mod.  121,  see 
Eider  v.  Woodj  1  K.  &  J.  644,  24  L.J.  Chy.  737. 

(e)  As  in  the  manors  of  Dorjdng,  Milton,  Westoott,  &c,  in 
S^^ey,  and  elsewhere.    The  custom  of  borong^-engliah  proper  is 
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collateral  in  each  degree  (a),  and  customs  which 
extend  the  descent  of  the  youngest  to  females  as  well 
as  males  {h),  in  some  cases  to  daughters  alone^  and  in 
others  to  sisters,  aunts,  or  collaterals  of  every  degree. 
5.  There  may  be  also  special  customs  of  a  more 
restricted  nature  than  the  general  custom  of  borough- 
tnglish,  of  which  the  most  important  are  those  which 
restrain  the  custom  to  the  case  of  a  tenant  dying 
seised.  In  an  important  case  (c),  where  the  copyhold 
lands  of  every  tenant  dying  seised  were  descendible  to 
the  youngest  son,  a  surrender  was  made  to  the  use  of 
B.  and  his  heirs,  who  died  before  admittance.  '^  It 
was  agreed,  that  if  B.  had  been  admitted  the  youngest 
son  after  his  death  should  have  inherited:  but,  in 
regard  B.  died  before  admittance,  the  question  was 
between  the  eldest  and  youngest  son  of  B.,  and  it  was 
adjudged  that  in  this  case  the  eldest  son  should  have 
the  land  because  of  the  strictness  of  the  custom,  there 
never  having  been  any  seisin  in  the  ancestor.'^     In  the 

• 

said  to  be  found  in  the  same  county  in  the  manors  of  Abingec, 
Brookliam,  Little  Brockham,  CoUey,  Compton  Weetbury,  Oranley, 
Dunsford,  Grimshall  Netley  and  Towerhill,  Shere  Vachery  and 
Eboram,  Sutton,  Paddington,  and  Paddington  Pembroke,  see 
Robinson.  Gav.  App. 

(a)  As  at  Ealing,  Isleworth,  Aoton,  &c.  in  Middlesex,  and 
elsewhere,  see  Rider  v.  Woody  1  E.  &  J.  644,  24  L.J.  Chy.  737. 

(h)  This  extension  of  the  custom  prevails  in  manors  near 
London,  as  the  nmnors  of  Fulham,  Putney,  Sheen,  Mortlake, 
Battersea,  Wimbledon,  Wandsworth,  Down,  Barnes,  Richmond, 
&c.  and  elsewhere.  See  Real  Prop.  Comm.  1  Rep.  App.  and 
Tenures  of  Kent,  c.  7  ;  Rob.  Gav.  App. 

(c)  Hale's  Case,  2  Sid.  61,  S.C.  as  Paine  v.  Herbert,  2  Keb.  158, 
and  Fatie  v.  Barr,  cited  6  Mod.  121.  see  last  page,  note  b. 
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much-diseassed  case  of  Miiggleton  v.  Barnett  (a),  it 
was  argued  that  the  Inheritance  Act  had  deprived  a 
castom  of  this  kind  of  its  significance,  the  person  last 
seised  being  no  longer  the  root  of  descent  in  any  case : 
but  the  strict  interpretation  of  the  custom  was  upheld. 
In  that  case  the  custom  was,  ^^  that  the  land  should 
descend  to  the  youngest  son  of  the  person  last  seised^ 
if  he  had  more  than  one  son,  and  if  no  son,  to  the 
daughters  as  parceners :  and  if  no  issue,  then  to  the 
youngest  brother  of  the  person  last  seised  and  to  the 
youngest  son  of  such  youngest  brother/^  Or  there 
may  be  restrictions  of  other  kinds,  as  that  fee-simple 
lands  should  go  to  the  youngest  son,  and  entailed  lands 
to  the  eldest  (6) ;  or  that  the  special  custom  shall  only 
aJSFect  lands  of  a  certain  value,  as  above  mentioned ;  or 
that  it  shall  only  extend  to  certain  copyholds  in  a 
manor,  or  to  certain  lands  under  particular  circum- 
stances (c). 

6.  Other  local  customs  give  a  preference  in  default  CuBtoms 
of  sons  to  the  eldest  daughter,  and  sometimes  to  the  deecent 
youngest.     In  the  same  way  the  eldest  or  youngest  J^^^ 
daughter  may  be  preferred  in.  the  claim .  to  a  renewal 
of  a  customary  freehold  for  lives  {d) .     In  some  manors 

{e)  2  H.  &  N.  653  ;  see  WiUiams  Eeal.  Prop.  App.  A. 

(a)  Chapman  v.  Chapman j  March,  54.  7  Vin.  Abr.  561.  Co. 
Litt.  140,  b. 

(6)  Kempe  v.  Carter^  1  Lev.  56.  7  Vin.  Abr.  190.  Compare 
the  costoms  of  Mayfield  and  Framfield  in  Sussex,  2  Watk.  Copyh, 
App.  5,  6. 

(c)  Co.  Litt.  140,  h.  See  the  Customs  of  Cheltenham,  under  the 
Act  of  1  Car.  1  ;  2  Watk.  Copyh,  App.  9. 

((Z)  Doc  V.  Clifl,  12  A.  &  E.  506. 
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the  descent,  in  default  of  eons,  is  to  the  eldest 
daughter  for  life  "  and  then  the  land  shall  descend  to 
the  next  heir  male  deriving  his  title  through  males^ 
and  if  there  be  none  such,  the  land  shall  escheat  to 
the  lord^'  (a).  (A  custom  to  exclude  female  heirs 
altogether  has  been  held  good  (b) ;  but  this  would  not 
exclude  females  claiming  by  representation  to  stand 
in  the  place  of  a  male  heir.)  And  such  customs  of 
preferring  the  eldest  or  youngest  daughter  may  be 
extended  by  usage  to  the  case  of  sisters,  nieces,  aunts^ 
&c.,  or  to  the  females  in  every  degree.  Such  customs 
will  be  always  strictly  interpreted.  Thus,  where  there 
is  a  custom  that  land  shall  descend  to  the  eldest  sister, 
this  will  not  extend  to  the  eldest  niece  or  aunt,  &c., 
for  in  the  absence  of  special  proof  the  custom  of  the 
lineal  descent  will  not  be  extended  to  the  collaterals^ 
nor  the  usage  as  to  one  degree  to  any  other  degree  of 
relationship  (c). 
For  the  7.  There  may  be  a  valid  custom  for  the  widow  to 

widow  to     ,  . 

inherit.  inherit  her  husband's  land ;  as  is  the  case  in  the  manor 
of  Taunton  Deane,  in  Somersetshire,  under  the  follow- 
ing custom : 

''  If  a  tenant  dies  seised  of  copyholds  of  inheritance 
his  wife  ought  and  hath  used  time  out  of  mind  to 
inherit  the  same  lands  as  heir  to  her  husband  and  to 
be  admitted  thereto,  to  hold  the  same  to  her  and  her 
heirs  for  ever  according  to  the  custom  of  the  said 

(a)  Nevftan  v.  ShajtOy  1  Lev.  172. 

(b)  Sympson  v.  Quinley,  1  Yeut.  88;  2  Keb.  672. 

(c)  Denn  v.  Spray^  1  T.R.  466. 
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manor,  and  in  as  ample  a. mode  as  any  customary 
tenant  there  holds  his  lands^  under  the  fines,  rents  and 
heriots^  due  and  accustomed  ;  and  so  under  the  same 
body  of  customs  the  husband  may  inherit  the  lands 
of  which  his  wife  died  seised^  having  been  admitted 
during  her  life  and  paying  a  fine,  and  the  wiEe  having 
been  examined  apart  by  the  steward/^  (a). 

Local  customs  of  descent  extend  to  estates-tail  as  To  what 
well  as  ix)  fee-simple  inheritances.  '^If  a  man  dies  cnstonB 
seised  of  lands  in  gavelkind  in  tail  whether  general  ®**^'*** 
or  special^  all  the  sons  wiU  inherit  together  as  heirs  of 
the  body,  and  in  like  manner  if  lands  in  borough- 
english  are  given  to  a  man  and  the  heirs  of  his  body^ 
the  youngest  son  will  take.^'  (&).  (But  a  custom  has 
been  held  good^  that  lands  entailed  shall  go  to  the 
eldest  son^  but  estates  in  fee-simple  to  the  youngest)  (c). 
There  has  been  a  question,  if  gavelkind  lands  or  lands 
subject  to  similar  customs  are  devised  to  a  man  and 
his  wife  for  their  lives  with  remainder  to  the  next  heir 
male  of  their  bodies,  whether^ the  eldest  son  should 
inherit;  but  it  seems  clear  that,  according  to  the 
analogy  of  similar  cases  as  to  lands  descendible  at 
common  law^  there  would  be  an  estate-tail  in  the 
parents^  and  the  co-heirs  in  gavelkind  would  be  the 
"heir'' in  tail  (d). 

(a)  Shillibeer,  OuBtomB  of  Taunton  Deane.  2  Watk.  Copyh. 
App.  12 ;  NewUm  v.  ShaftOj  1  Lev.  172. 

(Z>)  Rob.  Gav.  i.  c.  6 ;  Weelcea  v.  Carvdj  Noy.  IOC ;  Co.  Litt. 
10a,  n.  3, 

(c)  Chapman  v.  Chapman,  March  54. 

(k)  Dyer.  133,  pi.  5;  Rob.  Gav.  1,  c  6. 
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The  course  of  descent  cannot  be  altered  by  words 
directing  that  the  land  shall  go  to  the  heirs  at  common- 
law.  "  A  man  seised  of  gavelkind  lands  gives  or 
devises  the  same  to  a  man  and  his  eldest  heirs  :  he 
cannot  thereby  alter  the  customary  inheritance,  but 
the  law  ut  res  mayis  valeat  rejects  the  adjective 
'  eldest '  "  {a) .  And  this  rule  extends  to  estates-tail  r 
so  if  a  copyholder,  where  the  lands  go  in  a  customary 
course  of  descent,  surrenders  to  the  nse  of  himself 
and  his  heirs  according  to  the  course  of  the  common 
law,  the  latter  words  would  be  treated  as  surplusage  (6). 

The  customary  descent  will  attach  not  only  to 
estates  in  fee-simple  and  fee-tail,  but  also  to  des- 
cendible estates  pur  autre  vie,  where  the  heir  or  heir 
of  the  body  is  designated  as  special  occupant  to  take 
the  descendible  freehold.  "  If  land  of  the  nature  of 
borough-english  are  let  to  a  man  and  his  heirs  during 
the  life  of  J.S.  and  the  lessee  dies,  the  youngest  son 
shall  enjoy  it ''  (c).  And  now  the  ''  descent  of  lands  *' 
includes  the  descent  of  every  possibility,  right  or  title 
of  entry  or  action,  and  every  other  interest  capable 
of  being  inherited,  whether  in  possession,  reversion, 
remainder,  or  contingency  {d). 

The  heir  at  common  law  was  formerly  the  only 
person  who  could  take  advantage  of  a  condition 
broken,  the  right  of   entry  not  descending  to  the 


(a)  Co.  Liu.  27,  6.  Lovdace's  Case,  Moore,  371 ;  Elia.  40. 
(6)  Co.  Litt.  10a,  n.  3,  Dyer,  179,  b.  45. 

(c)  Co.  Litt.  1106. 

(d)  3  &  4.  Will.  4,  c.  106,  b.  1. 
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cnstomaiy  heirs^  unless  the  condition  was  incident  to 
the  reversion  of  the  customary  land  (a) . 

If  a  manor  is  subject  to  a  special  custom  of  des-  Manors, 
cent,   as  not   unf requently  happens,   the   advowsons  bom,  Ac. 
(whether  appendant  or  severed  and  held  in  gross)  and 
the  rents,  services,  and  profits  incident  to  the  manor 
win  go  in  the  same  course  of  descent. 

But  such  customs  do  not  extend  to  the  case  of  tithes  Tithea. 
which  came  to  the  Crown  by  the  Act  of  27  Hen.  8 
and  the  other  Statutes  of  Monasteries  {l) . 

The  following  cases  illustrate  the  mode  of  descent  of 
the  profits  incident  to  a  manor  subject  to  a  special 
custom  of  inheritance : — ^^  If  a  fair  or  market  be  held 
on  gavelkind  land  (or  other  customary  land),  such 
profits  thereof  as  arise  from  or  by  reason  of  the  soil 
will  descend  in  the  same  manner  as  the  land :  but  such 
as  are  independent  of  the  soil  will  go  to  the  eldest  son 
only,  as  may  be  inferred  from  the  case  of  Heddey  v. 
Welhouse  in  Moore,  474,  that  if  the  king  grants  a  fair 
or  market  with  toll  cei'tain  to  a  man  and  his  heirs  to 
be  held  within  land  which  is  borough-english,  and  the 
grantee  dies,  the  heir  at  common-law  will  have  the  fair 
or  market  with  the  toU,  but  the  younger  son  will  have 
the  pickage  and  stallage  as  incident  to  the  soil "  (c). 

{a)  Bob.  Gay.  1,  c.  6,  where  the  cases  are  collected. 

(b)  Rob.  Gav.  1.  c.  5.  Lushington  v.  Llandaff.  2  N.R.  491. 
Co.  Litt.  159a.  The  Statutes  of  Monasteries  are  the  Act  of  27 
Hen.  8,  not  printed,  31  Hen.  8,  c.  13,  37  Hen.  8,  c.  4,  1  Edw.  G, 
c  14,  1  &  2  Ph.  &  M.  0.  8 ;  and  see  Hughes  Abr.  '*  Customs." 

(c)  Rob.  Gay.,  c.  5,  who  cites  an  unreported  case  of  Rebow  y« 
BieJcerton  to  the  same  effect.  Pickage  and  stallage  are  payments 
made  in  respect  of  interfering  with  the  soil  by  means  of  poles  and 
booths. 
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Renta.  The  same  rules  apply  to  rents  which  issue  from  cus- 

tomary lands.  A  rent-service  which  is  parcel  of  a 
manor  will  descend  with  the  manor,  whatever  be  the 
nature  of  the  lands  charged  (a).  But  a  rent  charged 
upon  or  reserved  out  of  customary  lands  will  in  other 
cases  descend  according  to  the  nature  of  the  land  (fe) . 
"  But  if  the  rent  be  issuing  by  one  entire  grant  out  of 
lands  of  different  natures  they  who  claim  under  the 

custom  will  have  no  share  in  the  inheritance,  but  the 

• 

common-law  descent  will  be  preferred  to  the  whole  a3 
the  most  worthy.  If  rent  is  reserved  out  of  land  of 
two  customary  natures,  e,g,,  if  a  man  makes  a  lease  for 
years  of  two  acres  of  land,  one  in  gavelkind  and  the 
other  in  borough-english,  and  has  issue  two  sons  and 
dies,  the  rent  will  be  apportioned  because  it  is  incident 
to  the  reversion  "  (c). 

It  has  been  already  mentioned,  that  where  copyholds 
are  made  the  subject  of  a  trust,  "  the  equitable  estate 
possesses  those  incidents  of  the  customary  property 


(a)  Bob.  Gay.  o.  5.  In  the  case  of  gavelkind  lands  in  Kent 
this  was  well  illustrated  by  a  case  oF  Oouge  v.  Woodin  in  the 
Ring's  Bench,  1734,  of  which  some  account  is  given  in  the 
Tenures  of  Kent,  p.  189. 

{b)  This  was  long  doubted.  "A  custom  never  extends  to  a 
thing  newly  created,  and  therefore  (says  Ooke)  if  a  rent  be  granted 
out  of  gavelkind  lands  or  borough-english,  it  shall  descend  accord- 
ing to  the  course  of  the  common  law.*'  Co.  Cop.  s.  33.  But  the 
question  was  settled  by  the  case  of  Randall  v.  Jenkins^  1  Mod.  96. 
'^  after  solemn  argument  by  two  Kentish  counsel  and  considera- 
tion of  all  the  cases."  And  see  Stokes  v.  VerrieT^  tbidj  112 ;  and 
Baxter  v.  DowdesweUj  2  Lev.   138. 

(c)  Co.  Litt.  148a,  215a,  Dumpor't  Case,  4  Co.  120. 
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which  directly  affect  the  tenant,  and  therefore  that  the 
rules  of  descent  are  those  which  the  custom  pre- 
scribes/'(a)  (There  is  of  course  an  exception  where, 
as  in  the  cases  mentioned  above,  the  customary  descent 
is  only  applicable  to  the  case  of  "  a  tenant "  or  a  tenant 
**  dying  seised/')  The  customary  descent  will  attach  in 
the  case  of  an  equity  of  redemption,  or  a  resulting 
trust,  or  the  case  of  a  surrenderee  dying  before  admit- 
tance. (6) 

An  executory  trust  in  favour  of  the  heirs  of  A.  is 
construed  in  favour  of  the  heirs  at  common  law,  and 
the  Court  will  direct  a  conveyance  to  be  made  accor- 
dingly, the  word  ''  heirs ''  being  taken  as  a  word  of 
purchase  and  not  of  limitation. (c) 

In  a  case  where  the  heirs  to  certain  gavelkind 
land  had  concurred  in  its  sale,  it  was  insisted  that  the 
money  produced  by  the  sale  remained  impressed  with 
the  character  of  real  property  and  that  a  proportional 
part  of  it  ought  to  descend  to  the  heirs  in  gavelkind ; 
but  the  claim  was  rejected  as  fanciful  and  untenable  (d) 

A  custom  of  borough-english  or  similar  custom  is 
not  strictly  confined  to  the  son  who  is  youngest  at  the 
death  of  the  father. 


(a)  Burton.  Comp  1396,  Co.  Litt.  13a,  23a,  2  Ro.  Abr.  780. 

{h)  Fawcet^  v.  Lowther^  2  Yee.  302.  As  to  the  case  oi  a  sur- 
lenderee  of  borough-English  dying  before  admittance,  see  Blunt  y. 
Clark,  2  Sid.  61. 

(c)  RoberU  v.  Dixwdl,  1  Atk.  610,  and  Starkey  v.  Starkey,  5  N. 
Abr.  404,  cited  Scriv.  Copyh.  c.  11,  Chitty.  Desc.  187. 
(d)  Hwgham  v.  Sandy 8,  6  L.J.  Chy.  67. 
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Who  is  In  the    case    of  Reeve  v.  MaUter  (a)   a    reversion 

YouneeBt    descended  to  the  youngest  of  three   sons  who  died 
oostom-      before  the  tenant  for  life,  without  issue.     When  the 

ary  heir, 

reversion  came  into  possession^  the  question  was 
whether  W.  the  eldest  son  and  heir  at  law  or  G.  the 
second  son  should  have  the  land.  There  was  no  special 
extension  of  the  custom  of  borough-english  to  brothers. 
Twojudges thought  that  the  middle  son  should haveit by 
descent  from  his  father,  who  had  the  seisin  of  thefreehold. 
''But  Jones  J.  and  Oroke  J.  held  that  W.  had  the 
better  title,  for  in  this  case  the  youngest  son  being  the 
heir  in  whom  it  vested  by  custom  at  the  death  of  his 
father,  it  is  an  inheritance  fixed  in  him^  and  the  custom 
has  its  operation  and  is  satisfied  in  him,  and  there  is 
an  end  of  the  custom,  and  none  can  claim  after  but  his 
heir :  and  the  youngest  son  only,  who  is  in  esse  at  the 
death  of  his  father,  shall  have  it  by  the  custom^  and  not 
any  other  who  shall  come  to  be  youngest  afterwards.'' 
But  the  former  opinion  has  prevailed  in  later  cases.(&) 
In  the  same  case  it  was  stated  that  a  posthumous  son 
would  not  be  allowed  to  claim  as  heir  in  borough- 
english  so  as  to  divest  of  the  inheritance  the  son  who 
entered  as  the  youngest  at  the  death  of  his  father :  but 
this  opinion  has  not  been  followed. 

The  case  of  Newton  v,  Shafto  (c)  illustrates  the  same 
principle.  "  The  custom  of  the  manor  of  Tynemouth 
is  that,  if  a  copyholder  dies  leaving  no  son  but  two  or 
more  daughters,  the  eldest  daughter  shall  have  it  only 

(a)  Cro.  Car.  410. 

(6)  Ctemenio  y.  ScudamorCf  6  Mod.  121. 

(c)  1  Lev.  172,  1  Sid.  1C7,  Rob.  Gav.  Append. 
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lor  her  lif  e^  and  then  it  shall  descend  to  the  next  heir 
male^  and  that  the  wife  shall  have  it  (for  her  freebench) 
for  life.  A  copyholder  died  and  his  wife  entered :  the 
elder  daughter  died  in  the  wife's  lifetime^  and  then  the 
wife  died :  the  Conrt  held  the  custom  good^  and  that 
the  second  daughter  should  have  the  land  for  her  life 
within  the  cnstom,  for  though  she  was  not  eldest 
daughter  at  the  death  of  her  father^  yet  she  was  at  her 
mother's  death,  whose  estate  was  a  continuance  of  the 
husband's  estate  till  her  death.'' 

Before  leaving  this  part  of  the  subject  it  may  be  statutes 
expedient  to  mention  the  case  of  Zru^t(;7/c%6  v.  Lutwyche^  w**^'*' 
(a)  which  decided  that  a  youngest  son,  being  heir  in 
borough-english  of  certain  lands,  should  not  be  obliged 
to  bring  the  borough-english  lands  into  hotchpot 
before  claiming  his  distributive  share  of  the  personal 
estate  of  his  father,  who  had  died  intestate. 

We  may  now  consider  the  alterations  which  have  Effocfc  of 
been  introduced  into  the  customs  of  special  descent  by  tanceAck 
the  Inheritance  Act,  3  &  4  Will.  4,  c.  106,  which 
applies  to  all  descents  and  titles  to  inherit  by  reason 
of  consanguinity  arising  after  the  Ist  January,  1834  (6). 

Before  the  Act  the  descent  was  in  all  cases  to  be  « Last 
traced  from  the  person  last  seised,  i.e.,  who  was  in  *®****  ' 
possession  by  himself  or  his  tenant  for  years,  or  in  the 


(a)  Ga.  temp.  Talbot,  276,  rerersing  the  case  of  Pratt  v.  Praitj 
Rob.  Gay.  Append. 

(6)  With  an  exception  as  to  the  effect  of  assurances  made  before 
that  date,  and  the  wills  of  peraons  dying  before  that  date.  3  &  4 
WiU.  4,  c.  106,  B.  12. 
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case  of  a  lessee  for  life  who  had  received  rent,  or  who 
had  exercised  some  act  of  ownership.  But  now  the 
descent  in  all  cases  is  to  be  traced  from  the  purchaser, 
I.e.,  ^'  the  person  who  last  acquired  the  land  otherwise 
than  by  descent  or  than  by  any  escheat,  partition,  or 
enclosure,  by  the  effect  of  which  the  land  shall  have 
become  part  of  or  descendible  in  the  same  manner  as 
other  land  acquired  by  descent ;"  and  to  prevent  un- 
necessary tracing  of  pedigrees,  the  person  last  entitled 
is  taken  to  bo  the  purchaser  in  the  absence  of  proof 
that  he  inherited,  and  so  with  regard  to  each  preceding 
step  of  the  pedigree ;  and  a  person  is  held  to  have 
been  "  the  last  entitled,^^  if  he  had  a  right  to  the  land, 
whether  or  not  he  obtained  the  possession  or  receipt  of 
the  rents  and  profits.  If  there  is  a  total  failure  of 
heirs  of  the  purchaser  (or  of  the  ancestor  from  whom 
descent  is  to  be  traced  where  property  is  limited  to  the 
heirs  of  a  particular  person)  the  descent  must  be 
traced  from  the  person  last  entitled  (a). 

The  rule  as  to  descent  being  traced  from  the  pur- 
chaser is  not  to  be  taken  as  altering  the  restriction  of 
particular  customs  of  descent  to  the  case  of  a  tenant 
dying  seised  of  the  land  (h). 
Descent         ^^  ^^®  ^^^^^  ^^  *  reversion  expectant  upon  a  life- 
of  rever-    gg^ate  there  is  no  purchaser,  unless  there  has  been  an 

•ions,  Ac.  ^  ' 

alienation  of  the  reversion  since  its  original  limitation  : 

and  where  there  has  been  no  such  alienation,  the  rule 


(a)  22  &  23  Vict.,  c.  35,  m.  10,  20. 

(6)  Muggldon  v  Baniftt,  2  H.  &  N.  653. 
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alirays  was  and  still  is, ''  that  it  descends  to  the  heir 
of  the  person  who  creatfed  it,  and  this  even  though  it 
were  created  by  will,  in  which  case  the  testator  from 
whom  it  descends  never  held  it,  and  the  same  mile 
holds,  where  a  person  having  a  remainder  or  rever- 
sion by  descent  makes  a  lease  for  life,  and  thus 
creates  a  new  reversion,  for  this  will  descend  to  his 
own  heir  *'  (a) . 

The  rule  that  descent  shall  be  traced  from  the  pur-  Bepre- 
chaser^  or  m  the  case  oi  a  reversion  from  the  person 
who  created  it,  has  sometimes  come  into  apparent 
conflict  with  the  rule  that  in  cases  of  descent  the  issue 
shall  represent  their  parent.  A  reversion  or  remainder 
of  gavelkind  lands,  while  expectant  on  a  life-estate, 
descends  to  several  sons  of  whom  one  dies  leaving 
issue.  If  the  rule  as  to  tracing  descent  were  taken 
Uterally,  the  issue  of  the  deceased  son  would  have  to 
share  with  the  surviving  sons  :  but  in  such  a  case  it  is 
held  that  the  rule  of  representation  is  to  be  preferred, 
and  that  it  is  not  necessary  to  trace  the  descent  afresh, 
but  the  issue  will  be  taken  for  every  purpose  as  stand- 
ing in  the  place  of  their  parent.  ^'  The  Statute  was 
not  intended  to  apply  to  cases  which  were  plain  before 
it  was  passed"  (6). 

The  rule  of  representation  applies  to  all  customary 


(a)  Burton  Comp.  306.  Doe  v.  HutUmy  3  B.  &  P.  643.  Pater- 
jwi  V.  MiOs,  19  L.J.  Chy.  310. 

(6)  Cooper  Y.  France,  19  L.J.  Chy.  313.  This  case  applies  to 
the  case  of  the  descent  of  an  estate  in  possession :  Paterson  y. 
MUU  to  the  descent  of  an  estate  in  remainder. 

K  2 
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descents  of  copyholds,  and  of  freehold  lands  subject 
to  special  customs.     ''Thus  where  the  custom  was, 
that  if  a  man   died  without  male   issue,  his  eldest 
daughter  should  have  the  land :  the  tenant  had  no 
issue  male  but  several  daughters  :  the  eldest  had  issue 
a  daughter  and  died  in  the  lifetime  of  her  father  ;  it 
was  held  that  the  grand-daughter  was  within    the 
custom,  and  should  have  the  land  by  descent  upon  the 
death  of  her  grandfather ''  (a).     Again,  ''where  one 
had  issue  five  sons,  the  youngest  of  whom  died  in  his 
lifetime    leaving    issue  a    daughter :   afterwards  the 
father  purchased   borough-english  lands :  the  father 
dying  seised,  the  fourth  son  entered,  but  it  was  held 
that  the  daughter  of  the  fifth  son  should  inherit  by 
right    of    representation ''    (6).      So  with  gavelkind 
lands,  the  issue  of  a  son  or  a  collateral  heir  will  stand 
in  the  place  of  the  parent,  "  nor  does  the  right  of 
representation  stop  at  the  children  of  a  brother  by 
analogy  to  the  Statute  of  Distribution^'  (c),  as  was  in 
one  case  suggested.     Where  a  man  died  intestate  and 
without  issue,  seised   of  gavelkind  land,  leaving    a 
nephew  and  two  sons  of  a  deceased  nephew,  it  was 
held  that  the  latter  were  entitled  by  right  of  repre- 
sentation to  the  share  which  their  father,  if  living, 
would  have  taken  (d). 


(a)  Godfrey  v.  BuUock,  1  Ro.  623.    Chitty  Dew.  168. 
(6)  Clement  v.  Scudamore,  6  Mod.  121. 

(c)  Hook  V.  Bookj  32  L.J.  Chy.  14. 

(d)  Ibid. 
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Under  the  old  law  of  inheritance,  a  limitation  in  a  I^i""**- 

tion  to 

deed  or  will  to  the  '^ heirs  "  or  "heirs  of  the  body*'  "heiw." 
of  A.B.  was  construed  in  favour  of  the  heir  at  common 
law^  though  the  land  were  decendible  in  another  com'se 
hj  custom.  ''The  heir  (it  was  said)  to  have  the 
benefit  of  a  purchase  must  not  only  be  heir  to  a  special 
intent^  but  the  general  and  perfect  heir^  the  heir  at 
common  law ;  and  therefore  if  lands  of  the  nature  of 
of  gavelkind  are  granted  or  devised  to  A.  for  life, 
remainder  to  the  heirs  of  B.  who  has  issue  four  sons, 
and  dies,  and  afterwards  the  tenant  for  life  dies,  the 
eldest  son  of  B.  shall  have  the  land.''(a)  But  the 
customary  heir  was  entitled  wherever  the  word  *'  heirs'' 
was  a  word  of  limitation.  When  it  was  a  word  of 
purchase,  the  donor  was  presumed  to  intend  the  heir 
at  common  law,  unless  there  was  something  to  show 
the  contraiy.  ''But  if  special  words  are  used  the 
presumption  fails,  and  then  it  is  said,  that  though  the 
subject  of  the  gift  be  common  law  land  yet  the  cus. 
ternary  heir  would  be  preferred :  on  this  principle  it 
was  declared  by  Lord  Cowper,  that  if  one,  having 
borough-english  land  and  also  lands  at  common  law, 
devises  the  latter  to  his  heir  by  the  custom  of  borough- 
english,  this  "would  be  a  sufficient  description  of 
the  youngest  son,  though  not  heir  at  common  law,  and 
though  the  devise  is  not  of  the  customary  land  :  and 
that  a  like  devise  to  gavelkind  heirs  would  entitle  all 
the  sons"  (6). 

(a)  Rob.  Gay.  c.  6.  As  to  the  rale  that  only  the  heir  at 
common-law  could  take  by  purchase,  see  Co.  Litt.  10a. 

(6)  C5o.  Litt.  10a,  n.  4  &  24  6,  n.  3,  Ncwcomen  v.  Barlcham, 
2  Vem.  732,     Prec.  Ch.  464. 
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But  under  the  present  law,  it  seems  tliat  the  customary 
heir  may  take  the  land  in  some  cases  where  he  would 
have  been  before  excluded.  When  land  is  devised  to 
the  heir  or  person  who  shall  be  the  heir  of  a  testator, 
such  heir  will  take  as  devisee  and  not  by  descent- 
When  land  is  limited  by  an  assurance  other  than  a 
will  to  the  person  who  conveys  the  land  or  his  heirs, 
such  person  is  considered  to  have  acquired  the  land  as 
a  purchaser.  And  when  any  person  acquires  land  by 
purchase  under  a  limitation  to  the  heirs  or  heirs  of  the 
body  of  his  ancestor,  or  under  any  limitation  to  the 
same  effect  in  a  will,  the  land  will  descend  and  the 
descent  is  to  be  traced  as  if  the  ancestor  named  in  such 
limitation  had  been  the  purchaser  (a) . 
Imme-  The  effect  of  the  custom  of    borough-english  has 

heritanoe  also  in  certain  cases  been  altered  by  the'  abolition  of 
brotiS*.  inimediate  descent  between  brothers  and  sisters,  and 
the  admission  of  lineal  ancestors  into  the  line  of  inher- 
itance. If  a  man  dies  seised  of  land  in  borough- 
english,  leaving  no  issue,  with  two  elder  brothers,  the 
younger  brother  will  now  inherit  as  heir  to  the  father : 
but  formerly  the  elder  brother  would  have  inherited 
immediately,  unless  there  were  a  special  custom  ex- 
tending the  peculiar  descent  to  brothers  (6) . 
Half  The  exclusion  from  the  inheritance  of  relations  by 

the  half-blood  (now  admitted  next  after  the  relation  of 


(a)  3  &  4  Will.  4,  c.  106,  ss.  3,  4 

(6)  See  Reeve  v.  licdsterj  Cro.  Car.  410,  and  Clements  v.  Scuda- 
morey  1  Mod.  121.  In  the  former  case  however  there  was  no 
question  of  possessio  fratris. 
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tLe  whole  blood  in  the  same  degree  where  the  common 
ancestor  is  a  male^  and  next  after  the  common  ancestor 
if  a  female)  (a)  was  formerly  considered  to  be  a  special 
inconvenience  in  lands  of  the  nature  of  gavelkind^  or 
borough-english^  or  subject  to  similar  customs.  In 
borough-english  lands  it  was  noticed  'Hhat  if  the 
youngest  son  by  a  second  wife  should  take^  the  eldest 
son  by  the  former  wife  would  afterwards  be  excluded 
from  the  succession^  which  seems  a  great  anomaly 
altogethcp''(6). 

In  the  First  Report  of  the  Commissioners  on  the  Inoon. 

venie&oes 

Law  of  Real  Property  will  be  found  notices  of  the  ofdeacent 
following  inconveniences  which  arise  from  the  continu-  youngest, 
ance  of  the  custom  of  borough-english^  many  of  which 
are  of  course  equally  noticeable  in  the  case  of  lands 
subject  to  other  special  customs  of  descent.  "  The 
youngest  son  is  often  a  minor  when  the  father  dies  : 
during  the  minority  the  land  is  inalienable  and  often 
mismanaged^  and  in  the  case  of  a  trust  estate  of 
borough-english  lands  a  reference  to  the  Court  of 
Chancery  is  often  rendered  necessary  :  it  is  diiBSicult  to 
ascertain  the  limits  of  the  land  covered  by  the  custom, 
and  sometimes  difficult  to  show  the  nature  and  extent 
of  the  custom  clearly  enough  to  satisfy  a  purchaser : 
there  is  considerable  ignorance  and  forgetfulness  of 
the  particular  lands  subject  to  it,  so  that  in  many  cases, 
contrary  to  the  intention,  an  estate  settled  as  an  entire 


(a)  3  &  4  Will.  4,  c.  106,  s.  9. 
(A)  Real  Prop.  Comm.  1  Rep.  351. 
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estate  has  descended  to  different  persons^  the  freeholds 
to  the  eldest  son,  and  the  copyholds  to  the  cnstomary 
heir :    and    generally,    from    the    greater  likelihood 
of  long  minorities,  additions  to  the  number  of  tmstees 
and  cestnuque-trusis  on  the  same  property,  uncertain- 
ties respecting  .bonndaries  and  customs,  &c.land  subject 
to   special  customs   of  descent,  whether  freehold  or 
copyhold,  is  often  rendered  difficult  to  sell  or  to  manage 
properly"  (a). 
Estate  of       Upon  the  death  of  a  copyholder  intestate  the  heir 
before  ad.  immediately  becomes  the  tenant,    and  may  act    as 
nuttance.   owner,  as  against  all  the  world  except  the  lord,  before 
he  has  been  admitted.     ''  Admittances  upon  surrender 
(says  Lord  Coke)  {b)   differ  from  admittances  upon 
descents  in  this,  that  in  the  former  nothing  is  vested 
in  the  grantee  before  admittance  no  more  than  in 
Yoluntary    admittances :   but    in    admittances    upon 
descents  the  heir  is  tenant  by  copy  immediately  upon 
the  death  of  his  ancestor,  but  not  to  all  intents  and 
purposes,  for  peradventure  he  cannot  be  sworn  of  the 
homage  before  nor  maintain  a  plaint  in  the  nature  of 
an  assise  {c)  in  the  lord's  court  before,  because  till 
then  he  is  not  complete  tenant  to  the  lord,  no  further 
than  the  lord  pleases  to  allow  him  for  his  tenant.     So 
that  to   all  intents  and   purposes  the  heir,  till  ad- 


(a)  See  the  evidence  to  the  same  effect  in  the  Appendix  to  the 
same  Report,  pp.  254,  286, 

(6)  Co.  Copyh.  8.  41,  Brottn's  Case,  4  Co.  22,  Clarice  v.  Penni- 
father,  4  Co.  23. 

(r)  AboUshed  by  the  Act  3  &  4  Will.  4,  c.  27. 
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mittance^  is  not  complete  tenant^  jet  to  most  intents^ 
especially  as  to  strangers^  the  law  takes  notice  of  him 
as  of  a  perfect  tenant  instantly  upon  the  death  of  his 
ancestor:  for  he  may  enter  on  the  land  before  ad- 
mittance^ take  the  profits^  ponish  any  trespass  done 
upon  the  ground^  surrender  into  the  hands  of  the  lord 
to  whose  use  he  pleases  (satisfying  the  lord  his  fine 
due  upon  the  descent)^  and  by  estoppel  he  may  pre- 
judice himself  of  his  inheritance  *^  (a). 

As  against  all  persons  but  the  lord  the  unadmitted 
heir  may  bring  ejectment  (b)  or  trespass^  and  after 
admittance  may  bring  trespass  against  the  lord  for 
acts  done  before  the  admittance  (c) .  He  may  make  a 
customary  lease  {d)  for  the  period  warranted  by  the 
custom^  and  generally  act  as  owner,  except  as  against 
the  lord :  '^  if  he  dies  before  admittance  his  heir  shall 
enter  and  take  the  profits,  and  shall  have  trespass 
before  his  admission  -J'  {e)  and  in  the  like  case  his 
widow  will  have  her  f  reebench,  and  the  husband  of  an 
heiress  dying  before  admission  will  have  his  customary 
estate  by  the  curtesy  (/).     "  So  that  I  conclude  (says 

(a)  In  no  other  case  can  a  person  who  is  not  in  the  customary 
seisin  bind  his  future  estate  by  way  of  estoppel.  Doe  v.  TomkinSy 
11  East.  185.  So  an  expectant  heir  cannot  surrender.  Ow)d' 
tiiU  V.  M&rsey  3  T.R.  365. 

(6)  This  does  not  apply  it  seems  to  the  heir  inheriting  the 
tenant-right  of  renewal  in  a  customary  freehold  which  is  granted 
for  the  joint  lives  of  the  tenant  and  the  admitting  lord.  Doe  y. 
TJumpsan,  18  Q.B.  670. 

{c)  Bamdt  y.  GuUdfyrd.  11  Ezch.  19. 

(d)  Bullock  V.  DibUTy  Moore,  596. 

(e)  Clark  v.  Pcnnifather,  4  (3o.  23. 
if)  Ibid. 
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Lord  Coke)  (a)  that  an  admittance  is  principally  for 
tlie  benefit  of  the  lord  to  entitle  him  to  his  fine,  and 
not  much  necessary  for  strengthening  the  heir^s  title ; 
then  will  some  say,  if  the  benefit  which  the  heir  shall 
receive  by  the  admittance  will  not  countervail  the 
charges  of  the  fine,  he  will  never  come  in  and  take  up 
his  copyhold  in  court,  and  so  defeat  the  lord  of  his 
fine ;  I  assure  myself,  if  it  were  in  the  election  of  the 
heir  to  be  admitted  or  not,  he  would  be  best  contented 
without  admittance,  but  the  custom  in  every  manor  is 
compulsory  on  this  point,  for  either  upon  pain  of 
forfeiture  of  their  copyhold  or  of  incurring  some  great 
penalty  the  heirs  of  copyholders  are  forced  in  every 
manor  to  come  into  court  and  be  admitted,  within  a 
short  time  after  notice  given  of  the  ancestor's  decease/' 
But  since  the  heir  before  admittance  is  at  some 
disadvantage,  as  between  himself  and  the  lord,  inas- 
much as  he  cannot  sit  on  the  homage  at  a  manor- 
court  or  plead  in  that  court  as  a  tenant,  the  lord  will 

tiiDoe*       ^  compelled  by  maiidamtis  (6),  or  decree  in  Chan- 

oumpelled  eery  (c),  to  admit  him/' 

(a)  Co.  Copyh.  s.  41. 

(6)  Bex  v.  Wilson,  10  B.  &  0.  80,  6  Mann.  &  R.  140,  over- 
ruling Hex  V.  Bennett,  2  T.R.  198.  See  Bex.  v.  Breiter^  Com^ 
pany,  3  B.  &  0.  172,  and  Begina  v.  Bendy,  1  E.  &  B.  829.  In 
the  case  of  QarbuU  v.  Treo&r,  15  O.B.(N.  S.)  650, 33  L.J.,  C.P.  33, 
it  seems  to  have  been  held,  that  the  steward  of  a  manor  might  by 
custom  have  the  right  to  consider  all  the  legal  and  equitable  and 
even  moral  oiroumstanoes  of  the  case  before  determining  to  grant 
admission  to  the  heir  or  devisee  of  a  tenant  on  the  manor-roU 
and  that  the  tenure  was  of  the  nature  of  copyhold. 

(c)  Boe  7.  Griffiths,  4  Burr.  1951. 
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The  admittance  of  the  heir  (as  in  the  case  of  a  sur- 
renderee   above-mentioned)    may    be    either    express 
and  formal,  or  by  implication^  as  where  the  lord  swears 
him  npon  the  homage  or  does  some  other  unequivocal 
act   of   accepting  him   as   a   tenant.     On  this  point 
Calthrop  has  some  useful  remarks :  "  Admittance  may 
be  in  three  manner  of  ways,  (1)  an  express  admission 
by  the  words  entered  on  the  Court-rolls  "wwJe  adniissus 
est  tenens"  (2)  or  by  acceptance  or  implication,  as  if  Admit- 
the  lord  wiU  accept  the  rent  by  the  hands  of  a  stranger,  ^piie^j. 
(3)  by  admitting  one  copyholder,  in  some  cases  the 
lord  shall  admit  another  by  implication  to  some  pur- 
poses (i.e.  tenants  in  remainder)  :  and  to  these  three 
may  be  added  (4)  the  entry  of  the  son  after  the  death 
of  his  father,  and  of  the  tenant  in  dower  (f reebench) 
after  the  death  of  her  husband,  which  is  lawful  without 
admission  till  the  next  court,  and  then  they  must  pray 
to  be  admitted  "  (a). 

As  already  mentioned  with  reference  to  admittance  Who  may 
upon  a  surrender,  since  the  year  1841  it  has  been 
lawful  for  the  lord,  steward,  or  deputy,  or  person 
filling  any  of  those  capacities,  whether  rightfully  or 
not,  to  admit  at  any  time  or  place,  within  or  without 
the  manor,  and  without  holding  a  court,  any  person 
as  tenant  to  any  lands  parcel  to  the  manor,  to  be  held 
by  copy  of  court-roll  or  according  to  the  custom  of 
such  manor,  to  and  for  which  such  person  shall  for  the 

(fl)  Calthr.  Copyh.  47.  See  Doe^  v.  Helier,  3  T.R.  171.  and 
Gilb.  Ten.  282,  as  to  ambiguous  acts,  such  as  acceptance  of  rent, 
which  might  imply  admittance. 
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Hoir 
bound 
to  come. 


Seizure 
quoasque 


time  being  be  entitled  to  be  admitted.  Every  admis- 
sion is  forthwith  to  be  entered  on  the  court-rolk,  and 
every  such  entry  is  to  be  taken  as  having  been  made 
on  a  presentment  by  the  homage;  the  steward  or 
deputy  being  entitled  to  the  same  fees  as  if  the  entry 
had  been  made  after  presentment,  which  is  now  nn- 
necessaiy  for  the  validity  of  the  admission  (a).  The 
admission  cannot  be  postponed  in  order  to  compel 
payment  of  the  fine,  which  does  not  accrue  due  to  the 
lord  until  the  tenant  has  been  admitted  {b). 

The  heir  is  bound  to  come  to  the  lord  for  admit- 
tance within  a  certain  time,  usually  a  year  and  a  day^ 
which  is  fixed  by  the  custom  of  the  manor.  If  no 
particular  time  is  limited  by  the  custom,  he  must 
appear  upon  proclamation  made  at  three  courts  for  hiin 
to  come  and  take  the  estates  ;  and  if  he  does  not  appear^ 
the  lord  may  seize  the  land  quousquey  and  enjoy  the 
rents  and  profits  until  the  heir  comes  for  admittance. 
The  seizure  qiKmsqiiei^  rather  in  the  nature  of  a  process 
for  recovering  the  fine  than  in  the  nature  of  a  f orf ei- 
turo(c),  but  in  some  manors  there  are  customs  that 
after  neglect  or  refusal  to  appear  within  a  certain  time, 
the  land  shall  be  absolutely  forfeited ;  and  these  cus- 
toms have  been  held  reasonable,  though  proceedings 
under  them  will  not  be  allowed  without  the  strictest 
proof  of  the  existence  of  such  a  custom  and  of  all  steps 
towards  the  forfeiture  having  been  properly   taken. 


(a)  4  &  5  Vict.  c.  35,  es.  88,  89,  90. 
(6)  Eegina  v.  Welleslej,  2  E.  &  B.  924. 
(r)  Doe  V.  Trueman,  1  B.  &  A.  736. 
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n 


The  severity  of  the  law  in  these^as  in  all  other  cases  of 
forfeiture  warrants  the  courts  in  taking  care  that  there 
is  the  greatest  accuracy  in  the  lord^s  proceedings. 
A  general  forfeiture  of  a  copyhold  estate  does  not 
accrue  without  a  custom  to  warrant  it.  In  such  cases 
the  lord  has  only  a  right  to  enter  into  possession  to 
satisfy  himself  of  the  injury  he  sustains  for  want  of  a 
t<enant :  he  can  only  retain  the  possession  quousque. 
And  if  the  lord  seizes  absolutely,  having  only  a  right 
to  seize  quousq^ie,  there  is  a  defect  in  the  seizure  which 
vitiates  the  whole ''(fi).  A  custom  to  seize  the  land 
as  absolutely  forfeited  is  not  good  as  against  an  heir 
who  is  in  prison  or  beyond  seas  at  the  ancestor's  death, 
or  against  a  person  under  disability  (&). 

In  the  case  of  heirs  other  than  infants,  married 
women,  or  lunatics,  the  lord  is  not  compelled  to  admit 
by  attorney  and  respite  the  fealty,  although  he  gene- 
rally does  so  upon  request. 

By  the  Act  of  9  Geo.  1,  c.  29  (re-enacted  and  ex-  PerBons 
tended  by  1  Will.  4,  c.  65)  infants,  married  women,  disability 
and  lunatics,  are  protected  from  forfeiture  of  their 
copyholds  (c).  By  the  3rd  section  of  the  latter  Act  it 
is  provided,  that  every  such  person  either  by  his  own 
apperance,  or  being  a  married  woman  by  her  attorney, 
or  being  an  infant  by  his  guardian  or  attorney,  or 
being  a  lunatic  by  the  committee  of  his  estate,  shall 


(a)  Doe  V.  Hdlier,  3  L.R  171. 

\b)  King  v.  DiUidon,  3  Mod.  221,  Lechford's  case,  8  Co.  99. 
(e)  And  as  to  lunatics,  see  now  the  Lunacy  Regulation  Acts,  16 
&  17,  Vict,  c,  70,  and  25  &  26,  Vict.  c.  86. 
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come  to  one  of  tlie  next  three  c  ourts  after  any  descent 
entitling  them  to  admittance,  and  shall  take  admittance : 
and  by  s.  4.  married  women  and  infants  without  guar- 
dians are  authorised  to  make  such  attornies  by  writing 
under  hand  and  seal.  By  s.  5.  in  default  of  such 
appearance  the  lord  or  steward,  after  three  courts 
with  proclamations,  may  appoint  and  admit  an  attorney 
for  the  special  purpose,  and  set  a  proper  fine,  and 
(s.  6.)  if  such  fine  be  not  paid  upon  a  demand  in 
writing  within  three  months,  the  lord  may  enter  on  the 
copyhold  and  satisfy  himself  of  his  fine,  costs  and 
expenses,  paying  the  surplus  profits  to  the  person 
entitled  to  the  land.  By  s.  7.  the  lord  is  required  to 
deliver  up  possession  when  his  charges  are  satisfied, 
and  by  s.  8.  the  guardians  of  infants,  husbands  of 
married  women,  and  committees  of  lunatics,  and  their 
executors  and  administrators,  may  enter  and  reimburse 
themselves  for  any  fine  and  other  charges  so  paid  to  the 
lord,  notwithstanding  the  death  of  the  copyhold  tenant. 
By  s.  9.  the  estates  are  protected  from  the  customary 
forfeitures  above  mentioned,  and  by  s.  10.  the  tenants 
are  enabled  to  controvert  the  legality  of  the  payment 
of  any  unwarranted  fine. 

The  Act  applies  to  seizures  quousque,  as  well  as  to 
seizures  for  an  absolute  forfeiture,  and  whether  the 
lord  knows  of  the  disability  of  the  heir  or  not  (a). 

In  a  case  which  bears  strongly  upon  the  question  of 
the  heir's  forfeiture  for  neglect  of  appearance^  a  copy- 

(a)  Dimes  t.  Grand  Junction  Canal  Compi/.  9  Q.B.  469,  3 
H.L.O.  794.    Doe  v.  HeUier,  3  T.R.  162. 
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hold  h«id  been  devised  to  six  persons  upon  certain  « 
trusts,  of  whom  one  offered  to  be  admitted,  and  to 
pay  his  share  of  the  fine ;  the  other  five  disclaimed, 
and  the  lord  would  not  admit,  without  the  whole  fine 
and  seized  quousque.  "  The  court  held,  that  the  lord 
ought  to  have  admitted  the  person  who  offered  himself, 
and  that  he  had  been  too  hasty  in  entering  for  a  sup- 
posed forfeiture  before  admittance;  a  seizure  quousque 
was  till  somebodv  comes  for  admittance,  so  that  it  was 
clear  the  lord  had  no  right  to  seize  "{a). 

Inasmuch  as  coparceners  make  but   one  heir,  the  ^^^^'^'^o 

admittance  of  one  is  the  admittance  of  all  the  rest :  of  undivi- 
ded share 
and  therefore  if  one  appears,  the  shares  of  the  others 

cannot  be   seized  quousque :  and    if    one   of    several 

coheirs  or  coheiresses  be  under  disability,  and  none  of 

them  claim,  the  lord  cannot  seize  the  whole  estate,  but 

only  the   shares  of  those  who  are  sui  juris  :{h)  audit 

seems  in  this  case  that  he  might  seize  the  shares  of 

the  heirs  who  are  sui  juHs,  although  he  can  enforce 

the  admittance  of  the  person  under  disability  under 

his  statutory  powers  (c). 

(a)  Roe  V.  HuUon,  2  Wils.  162. 
(6)  Bot  V.  Etllier,  3  T.R.  162. 
(c)  Ibid. 
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INCIDENTS   OF  COPYHOLD   ESTATES. 

Licidenta  which  usually  attach  to  copyholds — Free^ 
bench — Curtesy — 1.  Freshench  dutinguished  from 
dower — And  from  customary  dower  in  freeholds — 
Freebench  in,  commuted  copyholds — Assignment 
how  made — Duration  of  widow's  'estate — Quantity 
of  land  to  he  taken — To  lohat  tenements  freebench 
ext&nds — Where  due  from  lands  of  which  hvshand 
died  tenant — Where  of  all  his  lands  during  m^ar-- 
riage — Inchoate  right  of  freebench — Widow's  estate 
in  joi7it-tenancies  for  lives — In  other  copyholds 
for  lives — Not  in  equitable  estate — Widow  of  un- 
admitted heir  or  purchaser — Effect  of  subservient 
admittance — Widow  to  be  admitted — Widow's 
rights  and  remedies — Freebench  how  barred — 
Jointure — Surrender  by  wife — Alienation  by  hus^ 
band — 2.  Curtesy — How  different  from  curtesy  at 
law — Of  what  tenements — Quantity — How  barred. 
Husband's  claim  to  fee-simple  by  custom — Glain% 
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of  husband    by    adverse   possession — Curtesy   in 
gavelkind  freeholds — Other   customary  varieties — 
In  commuted  copyholds — Other  incidents  of  copy- 
holds — 3.  OudrdiaTiship — Of  guardian  in  socage — 
Of  lord    by    custom — Duties   of  gvurdia/n — Gu^- 
iomary  guardianship  in  freeholds— ^.  Lord's  fines. 
On  admittance — On   alienation — Classification  of 
fines— Case  of  Somerset  v.  FT&nce— General  fine- 
Dropping    fines — Admittance    fines — Certain    or 
arbitrary — When   certain — Fine    of  tenants  with 
right   of    renewal — Amount    of   arbitrary   fine-^ 
When  discretionary — WTien  reasonable — What  is 
reasonable  in  various  cases — When  fine  is  only  o-n 
first  purchase — Similar  case— Case  of  lives  taking  in 
remainder — Of  joint-tenants — Fine  due  on  change 
in    tenancy — Various  exaynples — When  due  for 
freebench  or  curtesy — For  estates  in  remainder—^ 
Fines  due  for  separate  tenements — What  areseparate 
tenements — Reunion  of  estates  held  in  common-^ 
Fine    when    due — On    admittance — Principle    of 
contribution — Lord's  remedies  in   default  of  pay- 
ment — When  a  fine  is  not  due— -Various  examiples, 
6.  Fealty    and  suit   of  court — When  due — From 
whom — 6.  Heriots  — Heriot-service — Suit-heriot-^ 
Heriot-custom — Its    natv/re — VoArious    examples — 
When    not    due — When    multiplied — In   case   of 
copyholds — In  case  of  freeholds — Effect  of  confusion 
of  boundaries — 7.  Customary  reliefs — Their  nature. 
When  du^ — 8.    Rents   of  copyholders — Not  to  be 
increased — Commutation  of  rents   and   services^-^ 


146 


LAW  OP  COPYHOLDS. 


Effect  of  Limitation  Act  on  claim  to  rent — Of 
heriots  or  reliefft — To  heriot-service — To  heAot-- 
custom — Effect  of  lapse  of  time  on  services  and 
tenure  generally. 


IncidentB 
of  copy- 
holds. 


Free- 
bench 
and 
curtesy. 


Onstc- 

mary 

dower. 


In  this  chapter  it  is  proposed  to  treat  of  the  incidents 
which  usually  attach  to  the  copyholder^s  estate,  inclu- 
ding the  widow's  f  reebench  and  the  husband's  custom- 
ary estate  by  the  cartesy,  and  the  manorial  dues,  such 
as  fines,  heriots,  reliefs,  and  the  like,  to  which  the  lord 
is  usually  entitled  by  custom. 

There  is  no  general  custom  in  copyholds  for  the 
widow  of  a  copyholder  to  have  a  provision  analogous  to 
dower,  or  for  the  widower  to  have  an  estate  by  the 
curtesy ;  but  by  the  customs  of  most  manors  the  widow 
has  a  provision  called  her  f reebench  or  '^  widow's 
estate "  which  in  some  points  resembles  dower;  and 
in  some  places  the  widower  has  by  custom  an  estate 
in  his  wife's  lands  analogous  to  an  estate  by  the  curtesy 
in  freeholds,  which  is  called  his  customary  curtesy  or 
"  man's  freebench." 

1.  Freehench. 
In  the  case  of  freehold  lands,  where  dower  has  not 
been  barred,  the  widow  is  entitled  to  an  assignment 
by  the  heir  for  her  life  of  one-third  in  value  of  the 
tenements,  of  which  her  husband  at  any  time  since 
the  marriage  was  seised,  or  to  which  he  was  entitled 
as  sole  tenant  of  a  legal  or  equitable  estate  of  fee-simple 
or  fee-tail,  which  a  child  bom.  of  the  marriage  might 
possibly  inherit.    By  the  custom  of  gavelkind  in  Kent 
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the  dower  amounts  to  one  half  in  value,  but  is  lost  by 
the  birth  of  an  illegitimate  child,  or  by  a  second  mar- 
riage ;  and  this  is  the  case  even  if  the  land  has  been 
made  descendible  to  the  eldest  son  by  a  Disgavelling 
Act-  In  lands  of  burgage  tenure  the  dower  may  by 
custom  include  the  whole  of  the  husband's  lands,  or  by 
other  customs  be  restricted  to  a  third  part,  or  a  fourth^ 
or  any  other  fraction,  and  may  continue  during  her 
life,  or  be  forfeited  upon  a  second  marriage.  And  in 
freehold  lands  of  the  tenure  of  ancient  demesne  it  is 
not  unusual  to  find  similiar  customs  prevailing.  When 
copyholds  have  had  their  services  commuted  under  the 
Act  of  1841,  though  the  customary  tenure  remains,  the 
lands  are  subject  to  the  ordinary  law  of  dower. 

The  widow  does  not  receive  freebench  by  assignment  ^^^f^- 
of  the  heir,  but  of  the  lord,  or  the  jury,  at  a  customary  freobench 
court ;  and  she  is  not  tenant  to  the  heir,  as  in  the  case 
of  dower,  but  of  the  lord. 

The  duration  of  her  estate  is  governed  by  the  custom  Dnration. 
of  the  manor,  and  in  some  places  is  determined  by  a 
second  marriage  or  forfeited  for  unchastity.  And  by 
the  customs  of  various  manors  the  freebench  can  only 
be  claimed  on  certain  conditions,  and  subject  to  various 
restrictions,  as  that  the  widow  must  have  been  the 
first  wife  of  the  copyholder,  or  that  she  must  have 
been  only  once  married,  or  must  be  the  mother  of  the 
heir,  or  must  claim  within  a  certain  time,  as  a  year  and 
a  day,  and  the  like  (a).- 

(a)  See  the  instances  collected  in  2  Watk.  Copyh.  "  Freebench/* 
and  the  eostoms  of  Tarioos  manors  collected  in  his  Appendix. 

l2 


148 


LAW  OF   COPYHOLDS. 


Quantity 
of  estate. 
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As  to  the  quantity  of  the  estate  taken  by  the  widow, 
the  customs  of  those  manors  where  the  copyholds  are 
held  as  in  gavelkind  will  give  her  the  half,  and  in 
copyholds  for  lives  she  generally  takes  the  whole : 
elsewhere  the  custom  gives  a  third  part,  or  some  other 
fraction,  for  the  widow^s  estate.  In  some  manors  she  can 
claim  nothing ;  in  others  the  marriage  makes  her  tenant 
by  entireties  with  her  husband  of  all  his  land  with  a  right 
of  survivorship ;  and  as  already  has  been  noticed  there 
may  be  a  custom  to  give  the  fee-simple  inheritance  to 
the  widow  in  lieu  of  dower  {a) . 

Dower  at  law  extends  to  almost  every  kind  of  inheri- 
tance, including  many  incorporeal  hereditaments,  as 
advowsons,  rents,  profits  of  fairs  and  markets^  fran- 
chises, &c. ;  and  a  woman  is  dowable  of  a  reversion 
expectant  on  a  term  of  years,  because  her  husband 
was  seised  of  the  freehold^  and  of  the  rent  as  incident 
to  the  reversion.  But  the  widow  of  a  copyholder  is  in 
general  confined  to  the  land  of  which  her  husband 
died  actually  possessed.  If  the  copyholder  makes  a 
lease  according  to  the  custom,  his  widow  cannot  set  it 
aside.  "  It  seems  to  me,  (says  Ch.  B.  Gilbert,)  that 
she  shall  not  in  this  case  be  endowed  of  the  third  part 
of  the  rent  and  reversion,  because  customs  ought  to 
be  strictly  pursued,  and  that  is  only  to  be  endowed  of 
land ;  yet  it  seems  that  after  the  lease  is  ended  she 
shall  be  endowed,  for  the  husband  died  seised,  the 
possession  of  his  lessee  being  his  own  possession ;  but 


(a)  Shillibccrc's  Customs  of  Taunton  Dcane.  ante  p.  143. 
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it  was  agreed  in  tliis  case^  that  by  special  custom  the 
widow  might  avoid  the  lease  "{a).  And  there  may  be 
a  special  enstom  that  the  widow  shall  have  freebench 
in  the  rents  (6). 

In  most  places  the  widow's  estate  is  confined  to  the  Inchoate 

.  .  right  of 

lands  of  which  the  husband  died  tenant^  but  in  some  freebenoh 
manors  she  may  claim  freebench  out  of  all  the  copy- 
holds of  which  her  husband  was  tenttnt  at  any  time 
during  the  marriage  (c).  In  the  latter  case^  the  wife's 
right  or  inchoate  title  commences  at  the  marriage^  or 
on  his  acquisition  of  the  property  after  the  marriage^ 
unl^s  it  is  conveyed  to  uses  for  his  benefit  similar  to 
the  ordinary  uses  to  bar  dower. 

Dower  does  not  attach   upon  lands  of  which  the  Jo****"  . 

^  *  ^  tenancies 

husband  was  seised  as  joint  tenant  with  another ;  but 
by  the  customs  of  some  manors  the  widow  of  a  joint- 
tenant  for  lives  may  be  entitled  to  hold  during  her 
widowhood  with  the  surviving  tenant  or  his  widow, 
and  in  some  cases  of  the  same  kind  the  two  widows 
may  hold  as  joint-tenants  with  benefit  of  survivorship  {d)  • 

Again,  as  has  already  been  noticed,  freebench  is  not  Tenanciea 

for  liveB. 

(a)  GUb.  Ten.  321;  Fardey^s  case,  Cro.  J.  36;  Salisbury  v. 
Hurd,  Cowp.  481. 

(&)  Kitch.  201. 

(e)  See  the  Local  Act  for  Thombory  in  Gloucestershire,  25 
Gar.  2 ;  and  for  Cheltenham,  1  Car.  1 ;  aad  Customs  of  Thombuiy, 
Cheltenham,  Mayfield,  and  Framfield,  in  2  Watk.  Copjh.  App.  4, 
5,  9,  and  Doe  v.  OimnneUy  1  Q.B.  682.  The  rule,  that  "  dying 
sased  "  is  not  essential  in  the  case  of  dower  claimed  out  of  gavel- 
kind lands,  applies  to  freeholds  of  that  tenure  (Damea  v.  SeUfi/j 
Cro.  Elis.  825,)  and  not  to  copyholds. 

(d)  Customs  of  Dawlish,  2  Watk.  Copyh.  App.  11. 
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confined  to  estates  of  inheritance^  but  the  widow  of  a 
copyholder  for  lives  will  very  generally  hold  his  land 
for  her  life  or  widowhood  as  a  continuance  of  the 
husband's  estate  (a). 

There  is  no  freebench  of  a  merely  equitable  estate(&); 
and  the  widow  of  a  trustee  will  not  be  allowed  to  claim 
freebench  any  more  than  dower  in  the  case  of  a  free- 
hold. 

The  widow  of  an  unadmitted  heir  or  surrenderee 
may  however  claim  her  freebench  after  the  admittance 
of  the  new  tenant :  the  admittance  having  relation  to 
the  time  of  the  surrender^  when  a  copyhold  is  surren- 
dered to  the  use  of  a  purchaser  who  dies  before 
adndttence,  the  admission  of  the  heir  wiU  sapply  such 
a  seisin  in  the  purchaser  as  will  entitle  his  widow  to 
freebench  (c). 

Where  the  widow  is  entitled  to  the  whole  of  her 
husband's  estate  she  may  enter  at  once^'^as  the  law 
casts  the  possession  upon  her^''  and  she  will  be  owner 
of  the  land  before  admittance^  as  against  all  persons 
except  the  lord.  But  when  she  is  entitled  to  a  portion 
only,  she  cannot  enter  without  assignment(c).  Her 
right  of  entry  does  not  take  away  the  necessity  of 


(a)  Howard  v.  BaiHet,  Hob.  181. 

(b)  Chaplin  t.  Chaplin,  3  P.  Wms.  229.  The  Dower  Act,  3  & 
4,  Will.  4,  c.  105,  does  not  extend  to  oopyholds,  except  copyholds 
commuted  under  the  Act  4  &  5,  Vict.  c.  35,  s.  79. 

(c)  Vattghan  y.  AikinSj  5  Buir.  2785,  Smith  y.  Adams,  18  Beay. 
499. 

(d)  Kitch.  .123,  Calthr.  Copyh.  47. 
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admittance  and  payment  of  any  fine  which  may  be  due 
to  the  lord  by  the  cnstom  of  the  manor  (a). 

A  widow  entitled  to  freebench  will  have  all  the  reme-  Widow's 

.  .  ,      nghteand 

dies  and  protections^  which  a  tenant  in  dower  would  remedies. 
have  at  law.  She  may  claim  the  assignment  of  her 
portion  by  a  plaint  in  the  manor-court  analogous  to 
the  writ  of  dower  given  by  the  Statute  of  Merton.  c.  2, 
andj  on  the  principle  established  by  the  same  Statute^ 
she  may  sue  for  her  arrears  of  freebench  or  damages 
in  respect  thereof.  By  the  Limitation  Act^  3  and  4 
WiU.  4,  c.  27^  8.  il,  the  suit  can  only  be  for  six  years' 
arrears  or  corresponding  damages;  and  by  s.  2,  after 
twenty  years'  delay  she  will  lose  her  title  to  the 
estate.  On  another  principle^  derived  from  the  same 
Statute  of  Merton,  the  widow  can  devise  the  growing 
crops  on  the  land  held  in  freebench.  As  in  the  case 
of  other  tenants  for  life,  if  the  tenant  in  freebench 
sows  the  land  and  dies,  her  executors  will  have  the 
crops,  because  the  estate  was  determined  by  the  act 
of  Grod;  but  if  the  freebench  is  determinable  by  a 
second  marriage  or  the  likes,  and  the  tenant  ends  her 
estate  by  her  own  act  or  fault,  it  is  other  wise  (&). 


(o)  Kitch  123,  Co.  Cop.  b.  56 ;  F(yrder  v.  Wade,  4  Bro.  C.C.  525. 
See  ho'vreYer  Scriven,  and  2  Walk.  Copyh.  299,  and  Burton  Comp. 
1311.  As  to  the  argument  that  where  her  estate  is  a  continuance 
of  that  of  her  husband  there  need  be  no  assignment  or  admittance, 
it  should  be  recollected  that  even  the  estate  of  the  dowager  at 
common  law  is  held  to  be  a  continuance  of  the  husband's  interest. 
Ohitty.  Desc.  320. 

(h)  Oland's  case,  5  Co.  116,  Cro.  Elis.  460 ;  2  Inst.  81.  As  to 
the  same  rule  in  gayelkind  lands,  see  Bob.  Qav.  ii.  c.  2.    As  to 
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Free-  The  widow's  claim  to  freebench  may  be  barred  in 

bench 

how  various   ways :  as  by  jointure,  wnether  expressed  to 

be  in  bar  of  freebench  as  well  as  dower,  or  not:(a) 
though  it  ought  properly  to  be  expressly  stated  as 
being  in  full  satisfaction  of  all  dower,  freebench,  and 
thirds.  If  she  were  an  infant  when  married,  she 
will  have  an  election  between  the  jointure  and  her 
freebench,  though  it  is  otherwise  in  the  case  of  free- 
holds. (6)  If  the  jointure  be  post-nuptial,  sbe  will 
have  her  election,  as  with  her  dower  in  a  similiar  case. 
Freebench  may  be  barred  by  jointure  even  in  manors 
where  the  widow  is  entitled  in  respect  of  all  lands  of 
which  the  husband  was  tenant  at  any  time  during 
the  marriage,  (b)  In  the  same  manors  the  wife's  in- 
cipient right  of  freebench  may  be  destroyed  by  a 
surrender  to  uses  to  bar  freebench,  though  the  lord 
would  not  be  compelled  to  accept  any  surrender  giving 
powers  of  appointment  which  might  deprive  him  of 
his  future  fines,  as  has  already  been  explained.  If 
the  admittance  of  the  purchaser  be  in  fee,  the  limi- 
tation of  uses  to  bar  freebench  in  tHe  surrender 
will  be  ineSectual.(c)  In  these  manors  it  is  necessary 
for  the  wife  to  join  in  a  conveyance  of  land  by  the 
husband,  or  to  surrender  after  separate   examination 

the  case  where  a  lessee  has  sowed  the  land,  ibid ;  «ee  14  &  15 
Vict.  c.  25,  which  allows  lessees  at  rack-rent  to  remain  to  the  end 
of  the  current  year  in  lieu  of  a  claim  to  emblements. 

(a)  Co  Litt.  36,  b.     Walker  v.  Walker^  1  Ves.  54. 

(6)  1  Roper  476.  Buckingham  v.  Drury,  3  Bro.  P.O.  492; 
Cm.  Dig.  tit.  7,  1,  32. 

(r)  rowdreU  v.  Jones,  24  L.  J.  Chy.  123. 
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by  the  steward  to  the  purchaser  either  before  or  after 
the  husband's  conveyance,  *'  technical  reasoning  having 
be^i  somewhat  disregarded  by  the  courts  when  applied 
to  the  object  of  preventing  property  being  alienable 
on  account  of  a  wife's  right  of  freebench  (a).  Or 
after  the  purchaser's  admittance  the  wife  may  release 
her  right  by  deed.  Every  right  of  freebench,  when 
it  has  accrued,  may  be  released  to  the  tenant  in  pos- 
session, or  the  widow  may  be  admitted  and  surrender 
to  his  use. 

In  the  more  usual  case,  where  freebench  can  only 
be  claimed  out  of  the  lands  of  which  the  husband 
died  in  possession,  any  alienation  made  by  him  during 
his  life  will  be  preferred  to  the  widow's  claim,  and  she 
will  be  defeated  in  equity  by  his  contract  to  alienate 
the  land.  Thus  she  will  be  postponed  to  a  lessee  or 
mortgagee,  and  will  take  subject  to  all  other  estates 
created  by  the  husband.  Any  determination  of  his 
estate  will  have  the  same  effect  as  a  conveyance  made 
by  him,  and  the  widow's  claim  will  be  defeated  by  his 
bankruptcy  or  forfeiture,  or  by  the  enfranchisement 
of  his  estate  or  extinguishment  of  the  copyhold 
tenure. 

2.  Customary  Curtesy. 

This  differs  in  several  respects  from  an  estate  by  the  ^^teiy. 
curtesy  in  freeholds,  where  the  husband  holds  for  his 

(a)  Wood  T.  Lambirth,  1  Phill.  8.  By  the  customs  of  some 
manors  she  can  defeat  her  freebench  only  by  surrender.  Fotodrdl 
T.  Jones,  24  L.  J.  Chy.  123. 
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life  tlie  lands  of  which  his  wife  was  actually  seised  for 
a  legal  or  equitable  estate  of  inheritance^  prorided 
he  has  had  issue  by  her  bom  alive  during  the  marriage 
and  capable  of  inheriting  the  estate.  The  husband 
has  no  such  estate  in  his  wife's  copyholds^  except  by 
special  custom ;  and  the  custom  determines  in  each 
case  whether  he  is  to  hold  for  his  life^  or  to  lose  the 
land  upon  a  second  marriage ;  whether  the  birth  of 
issue  is  a  necessary  condition^  or  not;  and  whether  the 
right  may  be  claimed  in  the  wife's  equitable  estate. 
Of  what  But  in  general  the  custom  is  confined  to  the  case  of  the 
menta.  woman  being  the  legal  tenant  at  the  time  of  her 
death;  though  even  in  this  case^  if  the  woman  had 
a  legal  estate  against  all  the  world  except  the  lord, 
being  entitled  by  descent  or  surrender  before  admit- 
tance^ the  husband  will  not  be  prejudiced  by  the 
non-admittance  of  the  wife,  (a)  The  custom  is  taken 
strictly ;  so  that^  under  a  custom  that  where  a  man 
marries  a  customary  tenant  he  shall  have  curtesy,  it 
has  been  held  that  the  woman  must  be  a  copyholder 
at  the  time  of  the  marriage,  to  entitle  the  husband  to 
claim  (b). 

The  customary  curtesy  is  not  necessarily  confined 
to  the  wife's  copyholds  of  inheritance,  the  husband 
being  entitled  by  the  customs  of  a  great  number  of 
manors  to  the  copyholds  for  lives  held  by  his  wife,  as 
a  continuance  of  her  estate. 

(a)  Ever  v.  Adorij  Moo.  271 ;  Vaughan  v.  AtkinSy  5  Burr.  2785. 

(6)  Savage's  case,  2  Leon.  109,  but  see  Clements  v.  Scitdamore 
1  P.  Wms.  63,  "vrhere  the  authority  of  this  case  is  denied,  and 
Gilb.  Ten.  320. 
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The  quantity  of  the  husband's  estate  differs  accor-  ^^antity. 
ding  to  the  particular  custom,  being  in  some  places 
the  whole  of  the  wife's  land,  and  elsewhere  a  moiety, 
or  a  third,  or  some  other  fraction.  When  he  is  to  take 
the  whole,  his  estate  (as  with  freebench  under  similar 
circumstances)  is  perfect  without  admittance,  as  against 
everyone  but  the  lord,  being  a  continuance  of  the 
wife's  est-ate.  Where  he  is  entitled  to  a  portion,  it  is 
said  that  he  cannot  enter  without  assignment  (a) :  it 
does  not  however  seem  to  be  clear  why  he  should 
not  hold  in  common  with  the  heir  without  any 
assignment,  as  has  always  been  usual  in  the  case  of 
customary  curtesy  of  freehold  gavelkind  lands. 

The  husband's  inchoate  right  may  be  extinguished  by   How 
•    •    •         •        1  •     I  11  barred, 

his  joining  in  the  wife  s  conveyance,  or  by  the  ex- 
tinguishment of  the  copyhold  tenure  or  enfranchise- 
ment of  the  tenement,  or  by  the  wife's  forfeiture. 
And  in  equity  his  right  will  be  excluded  by  an 
express  declaration  that  the  land  shall  be  free  from 
his  claim  (&). 

By  the  custom  of  Taunton  Deane,  and  formerly  by  Fee-sim- 
some  other  customs,  the  husband  if  duly  admitted  in  oiwtom. 
the  wife's  lifetime  will  inherit  the  fee-simple  of  the  f 
copyholds  of  which  she  died  actually  in  possession  (c). 

In  a  case  where  the  husband  of  a  deceased  copy-   Claim  by 

ad  vorso 

holder  has  a  good  customary  title  to  hold  as  tenant  posses- 

sion. 

(a)  2  Watk.  Copyh.  103,  who  is  followed  by  Scriven. 
(6)  Bennett  v.  Davis,  2  P.  Wms.  316. 

(c)  Newton  v.  SkafiOy  2  Keb.  158 ;    Compton  v.  CoUinsoti,  1  II. 
fil.  343.     Shillibeor.  Customs  of  Taunton  Deane. 
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by  the  curtesy,  his  possession  after  the  wife^s  death 
was  referred  to  that  title,  and  his  heir  was  not  allowed 
to  set  up  an  adverse  title  under  the  Statutes  of 
Limitation,  as  against  the  heir  of  the  wife  claiming 
within  twenty  years  after  the  husband's  death;  even 
though  the  husband  was  admitted  after  the  wife's 
death  to  hold  to  the  uses  of  a  settlement  which  gave 
the  estate  to  the  survivor  of  them  in  fee  (a). 
9^^?^*  By  the  custom  of  Kent,  the  husband  i3  tenant  by 

lands.  the  curtesy  of  a  moiety  of  his  wife's  gavelkind  tene- 
ments, whether  issue  were  born  or  not,  and  loses  his 
estate  by  a  second  marriage ;  and  in  freehold  lands 
of  the  tenure  of  burgage  and  ancient  demesne  there 
are  other  customary  varieties  of  the  husband's  tenancy 
by  the  curtesy. 
Comma.         When  copyholds  have  had  the  services  commuted 

ted  copy-  "^ 

holds.  under  the  Act  of  1841,  they  become  liable  to  the 
ordinary  law  of  curtesy  applicable  to  freeholds,  al- 
though the  copyhold  tenure  remains  {b). 

Among    other    incidents    of     a    copyhold    estate 

which    now  require  consideration   are  guardianship, 

fines  on  admittance  and  alienation,  customary  relie& 

^and  heriots,  and  other  payments  and  services,  which 

will  now  be  mentioned  in  order. 


auship. 


3.  Guardianship. 

(iuardi-         The  guardianship   of  an  infant  heir  of  copyholds 
belongs  in  the  absence  of  custom  to  the  guardian  in 

(a)  Doe  V.  Btighiwen,  10  East  583 
(6)  4  &  5  Vict  0.  35,  a.  79. 


INCIDENTS   OF   COPYHOLDS.  157 

socage,  or  nearest  of  kin  to  whom  the  land  cannot 
descend.  Guardianship  in  socage  cannot  properly 
arise  unless  the  infant  is  entitled  by  descent  to  free- 
hold lands ;  where  it  arises,  it  extends  not  only  to  the 
infant's  person  and  socage  estates,  but  also  to  his 
copyholds,  unless  there  is  a  special  custom  for  the 
lord  to  appoint  a  guardian  (a).  Where  there  is  no 
descent  of  freeholds  to  the  infant,  the  same  person 
will  be  guardian  by  custom  (unless  the  lord  has  the 
wardship)  as  would  have  been  guardian  by  socage,  if 
the  land  were  freehold. 

By  the  special  custom  of  a  manor  the  lord  may  be  ^ord 
the  guardian,  and  appomt  the  custody  of  the  estate  to  by  custom 
his  bailiff,  or  may  nominate  the  guardian,  or  otherwise 
dispose  of  the  land  according  to  the  custom  of  the 
manor  (fc),  and  where  the  lord  has  this  privilege,  the 
father  will  not  have  the  statutory  power  (c)  of  appoint- 
ing a  guardian  by  testament. 

The  guardian  himself  is  not  admitted  except  as  Duties  o/ 
representing  the  infant,  and  can  do  no  personal 
services,  as  fealty  or  suit  of  court,  but  will  manage 
the  land  and  account  for  the  profits ;  and  he  will  pay 
the  rents  and  dues  to  the  lord.  His  leases  will  deter- 
mine at  the  close  of  the  guardianship,  unless  ratified 
by  the  infant.  This  species  of  guardianship  ends 
when  the  infant  attains  the  age  of  fourteen  years. 


(a)  Co.  Litt.  88,  &.  Harg.  n.  13 
(6)  Com.  Dig.  Copyh.  K.  5. 

(r)  12  Car.  2,  c.  24,     Church  v.  Cudnwre,  2  Lutw.  1181 ;  3 
Lev.  395. 
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unless  another  age  is  prescribed  by  the  custom ;  and 
at  its  termination  the  infant  by  custom  may  choose 
another  guardian  (a).  By  the  statute  1  Will.  4,  c. 
65,  enacted  in  place  of  9  Geo.  1,  c.  29,  the  lord  may 
appoint  a  guardian  for  an  infant  who  does  not  come 
for  admittance,  for  the  purpose  of  such  admittance 
and  the  payment  of  the  fine ;  and  the  guardian  bo 
appointed  may  reimburse  himself  his  expenses  and 
the  amount  of  such  fines,  notwithstanding  the  infant's 
death,  in  the  manner  provided  by  the  Act. 

Guardianship  by  custom  is  found  in  certain  free* 
hold  lands,  as  by  the  customs  of  burgage  tenements 
in  various  cities  and  boroughs,  and  by  the  custom  of 
London  (now  disused  in  this  respect)  giving  the 
guardianship  of  orphans  to  the  corporation.  Guardian- 
ship by  custom  may  also  be  found  in  freehold  lands  of 
ancient  demesne  tenure,  and  in  gavelkind  lands  in 
Kent,  where  the  infant  is  in  ward  until  the  age  of 
fifteen  (6).  In  the  case  of  freehold  lands  the  cus- 
tomary varieties  of  guardianship  have  ceased  to  be  of 
importance  (c). 


4.  The  Lord's  Fine. 
Finefl.  Upon  the  admittance  of  a  new  tenant  a  fine  is 


(a)  Kitch.  202. 

(b)  For  an  account  of  guardianship  in  gavelkind,  see  Rob.  Qav. 
ii.  c.  3.  Lamb.  Peramb.  563 ;  Tenures  of  Kent  79.  The  guardian- 
ship of  orphans  in  London  lasted  in  the  case  of  males  till  the  age 
of  21  years,  in  the  case  of  females  till  the  age  of  18  years  or 
marriage.    Macph.  Lifants,  48.  7  Yin.  Abr.  Customs  of  London. 

(c)  On  the  whole  subject  of  guardianship,  see  Go.  Litt.  88,  &. 
and  notes  by  Hargreave. 
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in  general  due  to  the  lord  as  a  consideration  for  the  ^ 
admittance;  bnt  in  some  manors  no  fine  is  doe  for 
admittances  upon  descents,  or  for  the  admittance  of 
a  widow  or  widower  to  the  land  taken  as  f  reebench 
or  customary  estate  by  the  curtesy.  In  some  manors 
a  small  fine  is  payable  upon  alienation  of  any  part  of 
ibe  tenement  by  surrender,  or  under  licence  to  demise 
or  sJienate,  when  by  the  custom  the  lord  is  obliged  to 
grant  the  desired  permission. 

Fines  payable  to  the  lord  by  the  copyholder  have  Claflsifi- 

^  '^  .J         cation  of 

been  divided  into  three  classes  {a),  the  first  being  due  fines. 
upon  the  death  of  the  lord,  the  second  on  the  change 
of  the  tenant,  and  the  third  for  licence  to  empower 
the  tenant  to  alienate,  to  demise  for  more  than  one 
year,  and  the  like.  And  so  Coke  writes :  "  of  fines 
due  to  the  lord  by  the  copyholder,  some  be  by  the 
change  or  alteration  of  the  lord  and  some  by  the 
change  or  alteration  of  the  tenant ;  the  change  of  the 
lord  ought  to  be  by  the  act  of  God,  otherwise  no  fine 
can  be  due ;  but  by  the  change  of  the  tenant,  either 
by  the  act  of  God  or  the  act  of  the  party,  a  fine  may 
be  due  to  the  lord"  {h).  And  "by  special  custom 
copyholders  are  to  pay  fines  upon  licences  granted 
unto  them  to  demise  by  indenture,  but  by  general 
custom  they  are  to  pay  fines  only  upon  admittance  (c). 

(a)  1  Watk.  Copyh.  c.  7. 

(&)  Go.  Litt.  59,  b.  "  Upon  the  change  or  alteration  of  the 
tenant  a  fine  is  due."  ibid.  See  Bath  (Earl  of)  y.  Almey,  1 
BttiT.  206. 

(c)  Co.  Cop.  8.  56.  As  to  alienation-finee,  see  Holland  v. 
Lancaster,  2  Vent.  134. 
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^  This  is  not  a  very  convenient  classification^  tHe  fines 
dne  upon  a  lord's  death  being  in  fact  dne  by  reason 
of  a  change  in  the  tenancy^  where  the  copyhold  is 
held  by  the  custom  of  tenant-right  for  the  joint  lives 
of  the  copyholder  and  of  the  lord  who  grants  admit- 
tance^  the  copyholder  having  a  tenant-right  of  renewal 
and  fresh  admittance.  '^  By  the  custom  of  many 
manors  in  the  North  a  fine  is  due  on  the  death  of  the 
last  admitting  lord^  whether  he  was  in  possession  of 
the  manor  at  the  time  of  his  death  or  not ;  and  this 
has  been  held  good  by  the  House  of  Lords."  (a).  In 
General     the  Case  of  Somerset  v.  France,  lb)  the  custom  was 

fiiiefi. 

stated  for  the  lord  or  lady  of  the  manor  for  the  time 
being  to  admit  the  tenants  to  their  respective  estates^ 
such  admittances  giving  them  a  right  to  hold  the 
estates  during  the  joint  lives  of  such  admitting  lord 
or  lady ;  and  that  in  consideration  of  such  admittance 
they  were  used  to  pay  a  general  fine  to  the  next 
succeeding  lord  upon  the  death  of  the  last  admitting 
lord^  which  caused  a  general  determination  of  the 
estates.  The  admitting  lady  having  died^  her  husbeuid, 
as  tenant  for  life  in  remainder  under  a  settlement, 
claimed  the  general  fine^  which  was  refused  by  the 
tenants  on  the  ground  that  he  would  not  be  entitled 
to  it  under  the  custom  as  tenant  by  the  curtesy, 
and  could  not  be  put  into  a  better  position  by  the 
settlement^  because  that  would  be  giving  the  lords  a 


(a)  Lowther  v.  Raw,  2  Bro.  P.O.  451 ;  Cru.  Dig.  tit.  10,  4,  26. 
(6)  1  Stra.  654 ;  Cru.  Dig.  tit.  10,  4,  24. 
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power  to  oppress  the  tenants  by  a  multitude  of  fines^ 
whicli  the  law  will  always  prevent.  But  it  was  found 
by  verdict^  (an  issue  at  law  having  been  directed), 
that  the  general  fine  was  due,  and  the  tenants  were 
decreed  to  pay.  '^  It  appeared  (said  Lord  King,)  from 
the  nature  of  the  admittances,  that  upon  the  death  of 
the  last  admitting  lord  all  the  estates  of  the  tenants, 
which  were  held  under  his  admittances,  were  de- 
termined; and  their  estates  being  so  determined,  it 
was  necessary  for  the  tenants,  before  they  could  have 
any  new  estate,  to  have  a  regrant  from  the  succeeding 
and  next  admitting  lord,  to  which  regrant  they  had  a 
right,  and  that  right  gave  their  estate  the  denomina- 
tion of  tenant-right  estates.  Hence  it  appeared  that 
the  fines  were  paid  upon  account  of  the  admission  to 
the  new  estate ;  and  therefore  that  the  lord  who  had  a 
right  to  admit,  had  a  right  to  the  fines.  The  lord 
granted  the  tenant  a  new  estate ;  in  consideration  of 
that,  a  fine  became  due  to  him  from  the  tenant.  The 
only  question  then  seemed  to  be,  whether  the  lord 
had  a  right  to  admit,  and  the  tenants  seemed  to  agree 
that  he  had;  for  they  allowed  that  if  a  particular 
tenant  died,  the  lord  upon  the  admission  of  his  heir 
was  entitled  to  a  '^  dropping  fine  '^ ;  nor  could  he  be 
entitled  to  his  '^ dropping  fine"  if  he  was  not  the 
admitting  lord. 

"  If  he  had  power  to  admit,  and  had  a  right  to  a  fine 
upon  the  determination  of  a  particular  estate,  upon 
the  death  of  a  particular  tenant,  why  had  he  not  an 
equal  power  to  admit,  and  an  equal  right  to  his  fines 
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upon  the  determination  of  the  tenant's  estates  in 
general,  by  the  death  of  the  last-admitting  lord  ?  It 
would  be  very  extraordinary  to  allow  it  in  the  one 
case  and  not  in  the  other/' 

^'  It  had  been  objected  that  this  was  multiplying  the 
fines  of  the  tenants,  and  subjecting  them  to  frequent 
burdens  of  this  kind,  but  there  was  no  inconvenience 
to  the  tenants ;  they  were  still  to  hold  during  their 
own  lives  and  the  life  of  the  lord  who  admitted  them ; 
that  was  the  very  tenure  of  their  estates.  Nay  if  a 
lessee  for  years,  or  any  other  dominus  pro  tempore, 
should  admit  them,  their  estates  would  be  good 
according  to  these  admittances,  during  their  own 
lives  and  the  life  of  such  lord ;  and  the  termination 
of  the  lord's  estate  would  have  no  influence  upon 
theirs.  Indeed,  if  there  should  appear  to  be  any 
fraud  or  contrivance  in  a  settlement  of  this  kind,  by 
putting  in  a  number  of  lives  successively,  on  purpose 
to  multiply  the  fines  of  the  tenants,  the  court  would 
undoubtedly  interpose  and  relieve  them ;  but  in  this 
case  nothing  of  that  kind  could  be  pretended." 

Admittance-fines  are  either  certain  or  arbitrary. 
A  fine  certain  may  be  fixed  by  the  custom  at  a  par- 
ticular sum  for  every  admittance,  or  at  so  much  for 
every  acre,  or  the  like ;  or  it  may  be  ascertained  by 
reference  to  some  other  standard,  as  where  the  tenant 
is  to  pay  a  year's  value  for  a  fine,  or  an  amount  to  be 
fixed  by  the  homage,  or  the  majority  of  the  homage, 
or  by  perspns  appointed  to  assess  the  fime  in  case  the 
lord  and  tenant  disagree  (a) . 

(a)  Titus  V.  PerkinSj  3  Mod.  132.     Yetminster  Case^  Noy.  2. 
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It  lias  been  shown  in  an  earlier  chapter,  that  a  Bifir^itof 

^  renewal, 

custom  to  compel  the  lord  to  renew  copyholds  for  lives 

can  only  be  supported  upon  proof  that  the  fine  is 

certain  (a). 

The  amount  of  an  arbitrary  fine  is  not  left  to  the  Amonnt 

of  fine. 

discretion  of  the  lord^  except  in  those  cases  where  the 
grant  is  purely  Toluntary,  as  where  a  copyhold  has 
come  into  the  ownership  of  the  lord,  or  where  a  copy- 
holder for  lives,  without  right  of  renewal  or  power  of 
nominating  a  successor,  surrenders  his  estate  for  the 
purpose  of  putting  in  more  lives. 

In  other  cases  the  fine,  though  arbitrary,  must  be  ^j?**?*" 
reasonable ;  and  the  court  will  decide  what  is  reason- 
able under  the  particular  circumstances.  It  lies  upon 
the  copyholder  on  whom  the  fine  is  assessed  to  show 
that  the  fine  is  excessive  (6) .  A  custom  that^  a  fine 
being  due  on  the  first  purchase,  but  not  on  subsequent 
purchases  or  on  descents,  the  lord  might  set  what  fine 
he  pleased  upon  a  purchaser,  was  formerly  upheld,  but 
has  since  been  set  aside  as  unreasonable  (c) .  But  in 
a  similar  case  the  lord  would  not  be  restricted  to  a 


distoms  of  Yetminster,  2  Watk.  Gopyh.  App.  2.  1  Ro.  Abr.  48. 
King  v.  DiUiTigtony  1  Freem.  494.  Freeman  v.  PMUips,  4  M.  & 
S.  486 ;  6  Vin.  Abr.  108,  pi.  4,  6. 

(a)  Wharton  v.  Kingj  3  Aast.  659.  Abergavenny  v.  Thomas^ 
Ibid,  668.  OrafUm  v.  Hortmy  2  Bro.  P.O.  284,  and  compare 
Freeman  v.  PhiUipSf  supn). 

{h)  Doe  V.  MuscoU,  12  M.  &  W.  832.  Hayward  v.  Raw,  C.H. 
and  N.  308. 

(c)  Kitch.  203,  referring  to  the  manors  of  Lambeth,  Richmond, 
and  Harrow  on  the  Hill.  See  Morgan  v.  Scudamore^  2  Ch.  Rep. 
134,  and  2  Watk.  Copyh.  308.  Douglas  v.  Dysart,  10  C.B.  N.S.  688, 

m2 
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fine  of  two  years'  valae^  bat  as  it  appears  "  might  take 
a  fine  of  four,  five,  or  even  seven  years^  value "  (a), 
and  so  it  would  appear  to  be  in  like  cases  where  the 
fine  is  upon  every  purchase  but  not  upon  descents. 
In  one  case  the  lord  was  held  entitled  by  the  custom 
to  increase  the  fine  against  an  in£ant  who  would  not 
come  for  admittance  (6),  but  this  power,  even  if  reason- 
able, has  now  been  superseded  by  the  lord's  statutory 
remedies  before  mentioned. 

Where  there  is  a  custom,  that  persons  who  are 
already  copyholders  of  the  manor  shall  pay  a  small 
fine  certain  on  the  purchase  of  other  oopyhdids,  but  if 
not  tenants  already  shall  pay  an  arbitrary  fine  not 
exceeding  two  years'  value,  the  lord  must  take  his 
chance  of  a  purchaser  buying  a  small  copyhold  before 
another  of  greater  extent,  in  order  to  save  the  fine : 
and  even  if  the  larger  tenement  were  puixjiased  first, 
but  admittance  is  sought  to  the  smaller  tenement  in 
order  to  decrease  the  fine  payable  on  admittance  to  the 
lai^r,  the  lord  will  lose  his  arbitrary  fine,  mOess  he 
can  show  that  the  purchase  of  the  smaller  tenement 
was  colourable  only  and  made  to  defraud  him  of  his 
fine  (c).  A  purchaser  may  choose  the  order  in  which 
he  will  be  admitted  to  the  copyholds  which  he  has 
bona  fide  acquired. 

Where  the  copyholder  has  a  right  to  demand  ad- 
mission the  arbitrary  fine  (except  in  the  cases  of  jomt 

(a)  2  Waik.  Copyh.  308,  King  v.  DiUingtm,  Freem.  495. 

(6)  Ibid, 

(c)  Rex  7.  Bougheyj  1  B.  &  C.  505,  Scriven.  c.  7. 
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tenants  and  of  remaindermen  for  lires  mentioned 
below)  most  not  exceed  two  years  improved  valae^ 
deducting  the  amonnt  of  quit-rents  and  estimating 
what  would  be  required  to  put  the  tenement  into 
repair  for  the  purpose  of  letting  it^  but  not  making 
any  other  deduction^  whether  for  land-tax  or  other 
charges  (a).  The  lord  being  entitled  to  no  more  than 
two  years'  clear  intrinsic  value^  a  custom  to  take  ten 
fer  cenL  on  the  purchase-money  cannot  be  upheld^ 
however  lon^  it  may  have  been  practised :  and  if  the 
money  were  paid  under  compulsion,  as  under  a  refusal 
to  grant  admittance  unless  it  were  paid,  an  action  will 
lie  to  recover  the  excess  above  the  two  years'  value* 
The  lord  may  bind  himself  to  accept  a  certain  sum  in 
the  future  as  being  the  equivalent  of  two  years'  value 
allowing  for  improvements  to  be  made  by  the  copy- 
holder. 

In  a  case  where  a  copyholder  had  a  license  to  demise 
part  of  his  tenement,  and  then  a  second  license  to 
demise  the  remainder  with  a  condition  that  he  should 
improve  such  remaining  portion,  and  in  consideration 
of  the  improvements  should  on  all  future  admissions 
pay  a  fine  of  37{.  ''for  the  whole,  and  a  proportionate 
payment  for  any  less  quantity  of  land,"  it  was  held 
that ''  the  whole  "  meant  the  property  included  in  the 

(a)  Grant  t.  AsOe,  2  Dong.  722,  Riehardton  ▼.  Keruitf  5  M.  & 
G.  485.  The  ftmomit  of  the  rent  is  not  the  proper  criterion. 
VeruUm  (Earl)  y.  Howard,  5  M.  ft  P.  148,  7  Bing.  327.  In  Ely 
(Dean)  ▼.  CaldeooUf  8  Bing.  439,  it  seems  to  haye  been  donbted 
whether  a  local  drainage  xi^  in  a  fen-district  mi^t  not  pioperlj 
bededueled. 
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second  licence^  and  that  his  representatives  were 
bound  to  pay  on  admission  not  only  two  years^  value 
of  that  property  (taken  at  the  annual  value  of  37/.) 
but  also  two  years'  improved  value  of  the  property 
first  demised  (a). 
Fines  on  In  manors  where  copyholds  are  granted  for  lives 
remain-  successively^  it  is  usual  to  take  two  years'  value  for 
the  first  life,  half  that  sum  for  the  second,  half  of  what 
was  paid  by  the  second  life  for  the  third,  and  so  on  in 
a  descending  series,  so  that  the  total  fine  can  never 
amount  to  as  much  as  four  years'  improved  value,  and 
this  has  been  upheld  as  a  reasonable  mode  of  assess- 
ment (6).  This  mode  of  fixing  the  amount  of  the  fine 
is  not  applicable  to  cases  where  the  lives  are  admitted 
as  joint-tenants  or  as  tencmts  in  common.  It  is  with 
reference  to  this  rule,  that  it  is  laid  down,  that  "  where 
a  person  is  admitted  to  an  estate  in  remainder  the  fine 
is  usually  one-half  "  (c). 

Notwithstanding  that  the  lord  might  in  the  case  of 
ETUccessive  tenants  for  lives  charge  two  years'  value  for 
the  first,  one  year's  value  for  the  second,  and  so  on,  it 
is  not  usual  in  practice  to  charge  so  much;  and  the 
lord  is  generally  content  with  the  value  of  a  year  and 
a  half  for  the  first  life  and  so  with  the  other  lives  in 
proportion. 

(a)  CuHis  V.  Scales,  14  M.  &  W.  444. 

(6)  TTiZww  ▼.  Eoart,  10  A.  &  E.  236.  In  Bath  (Earl)  y. 
Abney,  1  Burr.  207,  the  custom  is  stated  to  be  that  the  fine  for 
two  hves  is  half  as  much  again  as  for  one  life,  and  the  fine  for 
three  lives  half  as  much  again  as  for  two ;  which  is  very  probably 
an  inaccurate  report  of  the  custom  described  in  thq  text. 

(c)  Kitch.  122  6.    2  Watk.  Copyh.  481. 
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Wtere  some  of  the  Kves  are  only  trastees  for  the 
"first  taker ''  or  other  owner  of  the  beneficial  interest, 
the  whole  fine  is  assessed  at  once.  But  where  all  the 
lives  are  to  take  both  legal  and  equitable  estates 
successiyely  each  will  in  general  pay  his  fine,  according 
to  the  rule  above  given,  as  it  accrues  due. 

If  one  of  two  joint-tenants  dies,  the  other  will  have  On  joint< 
the  copyhold  by  survivorship  without  the  necessity  of  *®^*"*®' 
a  fresh  admittance  or  fine,  because  each  is  the  owner 
of  the  whole;  and  one  joint-tenant  can  release  his 
share  to  the  other  without  the  intervention  of  the 
lord.  By  these  incidents  of  their  estate  the  lord  is 
deprived  of  his  chance  of  fines,  and  therefore  it  has 
been  held  that  the  rule  of  assessing  a  fine  for  joint- 
tenants  should  be  the  same  as  where  there  are  succes- 
sive estates  in  a  copyhold  for  lives.  This  was  estab- 
lished by  the  leading  case  of  Wilson  v.  Hoare,  (a)  pf 
which  the  chief  circumstances  were  as  follows  :  a 
copyhold  was  vested  in  fourteen  trustees,  and  by  a 
decree  in  Chancery  it  had  been  ordered,  that  when  the 
number  should  be  reduced  to  five  the  lord  should 
nominate  nine  others  (with  the  approbation  of  the 
Court,  to  be  added  to  the  five,  and  that  a  new  surrender 
should  be  made  and  the  trustees  admitted  on  payment 
of  a  re€»onable  fine.  The  estate  was  valued  at  £1,000 
per  annum.  It  was  held,  that  a  fine  of  £5,657  19«.  Od. 
on  the  admission  of  the  fourteen  trustees  (the  number 

(a)  2  B.  &  Ad.  350,  Wilson  v.  Hoare,  10  A.  k  E.  236,  245 ;  a 
Yery  fall  report  of  these  cases  will  be  found  in  Scriven  on  Copy- 
holds, c.  7,  and  w^.iShephtrd  y.  Woodford.  5  M.  &  W.  608. 
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having  been  filled  up)  was  unreasonable^  and  that  the 
principle  of  assessment  should  be  to  charge  half  as 
much  for  the  second  as  for  the  firsts  half  as  mnch  for 
the  third  as  for  the  second^  and  so  on  in  a  descending 
series,  approaching  but  never  reaching  a  total  of  four 
years'  value ;  and  it  was  held  that,  under  the  circuni«> 
stances  of  the  case,  a  deduction  should  be  made  on 
account  of  the  right  to  take  the  new  fine  on  the  death 
of  nine  out  of  the  fourteen  lives  instead  of  at  the 
death  of  the  last  survivor.    Evidence  was  given  on 
one  of  the  trials,  which  is  cited  by  Serg.  Scriven,  in 
his  account  of  the  case,  to  the  effect  ''  that,  if  copy- 
hold premises  be  held  on  a  single  life  of  30  years,  the 
interest  in  them  would  last  on  an  average  28  years ; 
that  if  one  life  aged  80  would  be  worth  on  renewal 
£2,000,  then  two  lives  of  the  same  age  would  be  worth. 
£2,430,  and  three  such  lives  £2,608,  and  that  the 
addition  of  any   further  number   could  not  exceed 
£3,000.    That  if  £2,000,  was  a  reasonable  fine  on  the 
admission  of  one  life,  the  admission  of  fourteen  of  the 
several  ages  of  the  defendants,  to  be  renewed  when 
reduced  to  five,  would  be  £2,111.      And  that  the 
interest  in  fourteen  lives,  which  are  to  be  surrendered 
and  re-admitted  when  reduced  to  five,  is  not  so  valu- 
able as  the  interest  in  nine  lives  absolute.'^ 
Fineedne       As  to  the  persons  from  whom  a  fine  is  due,  the 
of  ten-  ^  general  rule  is  that  a  fine  is  to  be  paid  upon  every 
»^*«-         change  in  the  tenancy. 

If  therefore  a  copyholder  in  fee  dies,  a  fine  is  due 
from  the  heir,  and  so  in  the  case  of  the  heir  of  a 
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copyholder  with  right  of  renewal^  or  the  successor 
nominated  by  custom ;  and  the  death  of  the  heir  will 
not  deprive  the  lord  of  his  right.  If  the  surrenderee 
dies  before  admittance  his  heir  must  pay  two  fines. 
The  devisee  of  an  unadmitted  testator  must  in  the 
same  way  (by  the  Wills  Act.  1  Vict.  c.  26^  s.  4^)  pay 
the  fine  which  would  have  been  due  had  the  testator 
been  admitted^  and  had  then  surrendered  to  the  use  of 
his  will  and  devised.  Where  a  testator  died  before 
admittance  his  devisee  had  to  pay  two  fines^  notwith- 
standing that  the  copyhold  was  held  in  trust  and  that 
the  lord  had  admitted  some  of  the  ee8tu%''que'tru8U, 
who  had  paid  cuatomaiy  fines  (a).  On  eveiy  devise 
of  copyholds  (including  as  will  be  remembered^  all 
customary  and  tenant-right  estates)  the  devisee  is  to 
pay  the  same  fine  as  would  have  been  due  from  the 
customaiy  heir.  A  person  who  acquires  a  copyhold 
as  special  occupant  must  pay  the  same  fine  as  a  pur- 
chaser^ a  due  deduction  being  made  in  respect  of 
the  expectation  of  life  of  the  ceatui-que-vie  (h)  and 
this  applies  to  the  representatives  of  an  intestate 
tenant  pur  autre  vie  taking  his  estate  under  the  pro- 
visions of  the  Wills  Act.  The  executor  of  a  copy- 
holder for  years  pays  a  fine  upon  admittance^  because 
there  is  a  change  of  the  tenant  (c).  Coparceners  make 
but  one  heir^  and  are  entitled  to  be  admitted  on  one 
fine   {d).     But  if  a  coparcener  dieSj  and  the  other 

(a)  Londethwough  y.  Foster,    8  B.  ft  S.  805. 
(6)  Gilb.  Ten.  327. 

(c)  B(dh  {Earl)  t.  Abney,  1  Burr.  207. 
(iQ  Beg  ▼.  BomoM,  3  B.  &  C.  173. 
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becomes  entitled    by    descent^   another  fine  will  be 
due  (a).     Where  every  tenant  of  a  manor  holds  for 
the  joint-lives  of  himself  and  the  admitting  lord,  on 
.the  death  of   the  latter  each  tenant  most  pay   the 
general  fine  for  readmittance^  and  on  admittance  after 
a  descent  or  alienation  of  .  a  tenement  another   fine 
(called  a  "  dropping  fine '')  will  be  paid,  (h)  as  before 
mentioned.     If  the  tenant  in  possession  acquires  a  new 
estate  he  must  be  readmitted  and  pay  a  fine,  as  where 
a  tenant  for  life  becomes  tenant  in  fee  by  descent  or 
devise  (c)  ;  so  where  a  tenant  was  admitted  provision- 
ally   to  prevent  the  lord's   seizure,  and  afterwards 
became  entitled  beneficially,  a  new  admittance  and  fine 
was  required  {d).    And  if  by  a  surrender  to  uses  the 
tenant  takes  back  a  particular  estate,  he  must  pay  a 
fresh  fine  (e) ;  and  so  if  by  any  assurance,  after  the 
year  1833,  a  person  conveys  to  himself  or  his  heirs, 
such  person  will  be  deemed  to  have  purchased  a  fresh 
estate  (/).     ''But  if  a  copyholder  in  fee  surrenders 
for  life,  reserving  the  rever8ion,^and  the  lessee  for  life 
dies,  the  copyholder  shall  not  be  admitted  again,  nor 
pay  a  fine,  because  the  reversion  was  never  out  of  him. 
And  if  a  copyhold  is  granted  upon  condition,  and  the 
condition  is  broken,  and  the  grantor  enters,  he  shall 
not  be  admitted  nor  pay  a  fine,  because  upon  the  entry 

(a)  Co.  Oopjh.  B.  56. 

{b)  Somerset  v.  France^  1  Stra.  654. 

(c)  Boe  v.  Lapea^  7  A.  &  K  195. 

(d)  Reg  y.  CwheU,  22  L. J.  Chy.  335. 
\e)  Roe  v.  Oriffiths,  4  Burr.  1952. 
(/)  3  &  4  WiU.  4  c.  lOfi,^,  3, 
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he  is  to  all  intents  as  if  no  grant  had  been  made  (a) . 
Where  trustees  surrender  to  the  use  of  themselves  and 
other  newly  appointed  trustees,  they  must  ^il  be  ad- 
mitted and  pay  a  fine  assessed  upon  the  principles 
above  mentioned.  Where  the  condition  of  a  mortgage- 
siurrender  is  broken,  a  fine  will  be  due  on  the  admis- 
rfon  of  the  mortgagee,  and  also  on  a  subsequent  re- 
admission  of  the  mortgagor.  Where  before  the  Act 
1  A  2  Vict.  c.  110.  copyholds  were  extendible  by 
custom  for  judgment  debts,  the  tenant  by  elegit  had 
to  be  admitted  and  to  pay  a  fine  (b) ;  and  it  is  pre- 
sumed that  the  necessity  applies  to  judgment  creditors 
to  whom  copyholds  are  delivered  in  execution  since 
that  Act. 

"  If  a  wife  by  custom  has  the  whole  or  part  of  a 
copyhold  for  her  dower,  upon  her  admission  a  fine 
shall  be  paid ;  half  a  fine  is  commonly  taken,  but  that 
is  according  to  the  custom  '^  (c).  And  so  in  the  case 
of  a  customary  tenant  by  the  curtesy.  But  as,  has 
been  already  mentioned  in  a  great  many  manors  no 
fines  are  paid  for  admittances  to  these  estates. 

The  admission  of  the  particular  tenant  being  usually  Fines  on 
the  admission  of  all  in  remainder,  a  person  becoming  der-men. 
entitled  to  an  estate  in  remainder  under  a  will,  whether 
Tested  or  contingent  or  by  way  of  executory  devise,  is 
entitled  to  the  benefit  of  the  admittance  of  a  devisee 


(a)  Co.  Cop.  8.  56. 
(6)  Ibid, 

(c)  Kitch.  123,  a.  Co.  Cop.  s.  66 ;  Forder  v.  Wade,  4  Bro.  C.C. 
525. 
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of  the  prior  estate,  inasmucli  as  he  comes  indirectly 
under  the  will  when  the  remainder  vests  or  the  con- 
tingency happens  (a).  On  the  same  principle  it  is 
held,  that  the  heir  of  the  person  to  who&e  use  the 
tenant  in  remainder  had  surrendered  during  the  life- 
time of  the  tenant  in  possession  was  entitled  to  be 
admitted  on  payment  of  a  single  fine  (().  Where  the 
heir  of  a  reversioner  surrendered  during  the  life  of  the 
particular  tenant,  the  surrenderee  had  to  pay  the  fine 
in  respect  of  the  descent  as  well  as  for  his  own  ad- 
mittance (c) .  The  devisee  of  a  copyhold,  having  been 
admitted  on  payment  of  a  full  fine,  surrendered  to  the 
use  of  himself  for  life  with  remainders  over,  and  paid  a 
small  customary  fine:  it  was  held,  that  in  the  absence  of 
a  special  custom  no  fine  was  payable  on  the  admission 
of  the  tenant  in  remainder  (d).  But  by  such  a  special 
custom  a  remainderman  may  be  compelled  to  be  ad- 
mitted and  pay  a  fine  (e).  'Tor  though  the  admit- 
tance of  the  first  tenant  is  an  admittance  of  them  in 
remainder,  yet  it  shall  not  prejudice  the  lord  for  his 
fine  "  (/). 

And  in  such  a  case  the  lord  may  assess  the  whole 
fine  on  the  admittance  of  the  particular  tenant,  or  may 


(a)  Randfidd  v.  Ran^fiddj  1  Dr.  &  Sm.  310. 

(6)  Garland  y.  Adon,  3  H.  &  N.  390. 

(c)  Bex  y.  JDiUingham,  8  A.  &  £.  851. 

{d)  Phypm  T.  Eburn,  3  Soott.  634.  Ely  (Deem)  v.  CaldeeoU, 
8  Bing.  439. 

(f)  Dot  T.  Jenney^  5  East.  522. 

if)  Brawn's  Case,  3  Co.  22.  Finch's  Case,  4  Co,  23,  Go.  Cop 
B.  66. 
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apportion  it  between  tlie  different  estates.  '^  Wlien  a 
tenant  for  life  comes  on  behalf  of  himself  and  all  in 
remainder  and  reversion,  if  the  lord  does  not  take  the 
fine  he  cannot  afterwards  insist  npon  the  fine  from 
those  in  remainder ;  he  may  apportion  it,  but  it  is  not 
possible  to  say^  that  the  tenant  for  life  shall  pay 
nothing,  and  those  in  remainder  the  whole ''  (a).  The 
appointee  under  a  power  is  in  precisely  the  position  of 
a  tenant  in  remainder  (i).  The  fine  is  not  due  from 
ibe  remainderman  before  admittance.  It  is  said  £hat 
''  the  fine  on  admission  to  an  estate  in  remainder  is 
usually  one  half  '^  (e) :  and  this  rule  seems  to  refer  to 
the  cases  of  copyholds  for  lives  and  of  joint-tenancies 
already  mentioned. 

Where  a  copyholder  devised  his  estate  to  a  devisee 
in  fee  subject  to  a  term  of  years,  which  he  gave  to 
trustees,  and  the  devisee  was  admitted  on  payment  of 
a  fuU  fine,  but  the  lord  seised  quousque  to  compel  the 
trustees  of  the  term  to  come  for  admittance  and  pay  a 
fine,  it  was  held  that,  as  by  the  form  of  admittance 
the  devisee  had  been  admitted  in  prmsenti  and  not  to 
an  estate  in  remainder,  the  lord  had  a  tenant  on  the 
roll  and  had  received  a  full  fine,  and  therefore  could 
not  force  the  trustees  to  come  for  admittance  {d) .  In 
a  recent  case,  where  the  executrix  of  a  trustee  of  copy- 
holds disclaimed  the  trust,  and  a  substituted  trustee 
was  appointed  by  the  Court  of  Chancery  under  the 

(a)  Kmmngion  v.  ManseU,  13  Yes.  246. 
(&)  IbicU 

{€)  Kitoh.  122,  6.    2  Watk.  Copyh.  481. 
{d)  Eceringhnm  v.  Ivaii,  7  L.R.  Q.B.  683. 
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Trustee  Acts,  the  lord  claimed  two  fines,  one  for  the 
trustee  so  substituted,  and  the  other  for  the  admittance 
of  the  customary  heir  which  was  alleged  to  be  neces- 
sary, but  it  was  held  that  the  latter  claim  could  not 
be  sustained  (a). 
Due  for         Que  fine  cannot  be  assessed  on  the  admittance  to 

■eparate 

tone-  several  tenements  {b) :  bat  a  question  has  sometimes 
arisen,  whether  the  shares  of  tenants  in  common  are 
several  tenements  for  this  purpose.  Joint-tenants  or 
coparceners  who  join  in  a  conveyance,  make  bnt  one 
grant  and  the  surrenderee  will  pay  but  one  fine,  and 
the  case  will  be  the  same,  if  the  particular  tenant  and 
all  those  in  remainder  or  reversion  join  in  a  convey- 
ance to  a  purchaser  (c).  But  if  tenants  in  common  of 
undivided  shares  join  in  one  conveyance,  the  pur- 
chaser must  be  admitted  and  pay  a  fine  in  respect  of 
each  share  {d),  although  after  the  re-union  of  the 
several  undivided  shares  in  one  person  the  copyhold 
will  be  treated  as  one  tenement  again  {e) :  bat  the 
re-union  does  not  take  place  until  the  purchaser  has 
been  admitted  to  the  separate  shares.  If  a  copyholder 
conveys  his  tenement  in  several  parcels  to  different 
persons,  and  some  of  the  parcels  devolve  upon  one 
person,  in  the  absence  of  a  special  custom  the  owner 

(a)  Brigtow  v.  Booth,  5  L.R.  C.P.  80. 

(b)  Grant  v.  AsUe,  2  Doug.  722. 

(c)  Co.  Cop.  B.  66. 

\d)  Reg.  v.  Eton  CoU.  8  Q.B.  532.  Kex  v.  Everdon  {manor)  16 
L.J.  Q.B.  18.     Etxins  v.  Upsher,  10  M.  &  W.  675.      . 

(«)  Garland  v.  JekyU,  2  Bing.  273.  HoUoway  v.  BerJcdey,  6 
B.  &  C.  2  over-ruling  Attru  v.  SeuUj  6  Eaat,  476. 
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is  not  entitled  to  be  admitted  by  one  admittance  and 
one  fine  (a). 

When  several  loint-tenants  are  entitled  to  admit-  Fine  due 

•*  ^  ^  only  on 

tance^  the  lord  may  not  refuse  to  admit  one  until  the  admit- 
others  pay  their  fine  (b).  And  it  is  a  general  rule^ 
that  the  fine  is  not  due  until  admittance  (c).  Where 
a  copyholder  devised  to  two  trustees,  who  would  not 
be  admitted  but  tendered  the  heir  for  admittance^ 
because  on  their  admittance  a  fine  and  a-half  would  be 
due  instead  of  a  single  fine,  it  was  held  that  the  lord 
could  not  seize  for  wtmt  of  a  tenant,  though  the  heir 
was  refused  admittance  on  the  ground  that  there  was 
brought  to  the  knowledge  of  the  lord  a  will  entitling 
the  trustees  to  be  admitted  (rf). 

When  the  fine  is  paid  by  one  person  whose  admis^-  F®?*"\ 
sion  enures  to  the  benefit  of  others,  he  may  compel  fine, 
the  others  to  make  contribution  according  to  the  rules 
laid  down  by  the  Court  of  Chancery  for  the  ordinary 
case  of  a  tenant  for  life  renewing  a  lease  without  being 
under  an  obligation  to  do  so,  and  the  contribution  will 
be  made  by  each  person  in  proportion  to  the  benefit 
derived  from  the  renewal  (e).  So  a  joint-tenant  or 
coparcener  may  compel  the  others  to  contribute  to  the 
admittance-fine. 


(a)  TraJume  v.  Gardner,  5  E.  &  B.  213.    25  L.J.  Q.B.  201. 

(b)  Reg  V.  Waihstead  (manor),  18  Jur.  310. 
(r)  B^  V.  WeUesley,  2  E  kB,  924. 

\d)  Garland  v.  Mead,  6  L.R.  Q.B.  44 J .    Reg.  v.  Garland,  5  L.R 
Q.B.  269. 

(c)  Jones  V.  Jones,  5  Hi^re.  463.    ffttdleston  v.   Whdpdale,  9 
Hare.  785  ;  3  Dav.  Prec.Conv.  501,  508. 
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When  Where  a  fine  ia  certain  the  tenant  is  bonnd  to  pay 

payable.      ...  ...  . 

it  immediately  after  admittance,  but  if  it  is  xmcertBin . 

he  will  be  allowed  a  reasonable  time  for  meeting  the 

lord's  demand.   ^'  The  lord  may  bring  an  action  of  debt 

i^auist  a  copyholder  for  the  recovery  of  the  fine  :  bnt 

if  a  copyholder  in  fee  dies,  and  his  heir  waives  the 

Lok-d'B       possession,  the  lord  cannot  bring  an  action  against 

him  for  the  fine,  bat  may  seize  the  copyhold.    If  a 

copyholder  is  admitted,  and  before  payment  of  the  fine 

the  lord  dies,  and  the  manor  descends  on  his  heir  who 

also  dies,  the  executor  of  the  heir  may  maintain,  an 

action  of  as8umpsU  against  the  copyholder  to  recover 

the  fine,  whether  it  be  certain  or  at  the  will  of  the 

lord  '*  (a) .     And  the  lord  may  recover  the  fine  assessed 

bn  admittance,  though  there  is  no  entry  of  the  assess- 

ment  on  the  court-rolls,  but  only  a  demand  of  such 

a  sum  for  a  fine  after  the  value  of  the  tenement  has 

been  found  by  the  homage  {h).    YtThen  the  fine  is 

recovered  by  the  lord  under  the  Act  1  Will.  4,  c.  65. 

in  the  case  of  an  infant  or  married  woman,  or  under 

the  Lunacy  Regulation  Acts  in  the  case  of  a  lunatic, 

the  lord  is  restricted  to  his  statutory  remedies.     The 

lord  is  not  bound  to  identify  the  lands  in  respect  of 

which  the  fine  is  due  (c) ;  but  if  he  claims  quit-rents 

or  heriots  he  must  show  the  particular  tenements  (c2). 


(a)  Cm.  Big.  tit  10,  4,  41.    SkuUlewwik  y.  GwruU,  3  Mod. 
140. 

(6)  N'oHhwick  y.  Stanway,  6  East  56. 

(c)  Nordi  Y.  Strafford,  3  P.W.  151. 

(d)  Basingstoke  (Mayor)  y.  BoUoHj  3  Drew.  50. 
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A  covenant  to  surrender  a  copyhold,  though  pre-  ^^ 
sented  by^the  homage,  does  not  entitle  the  lord  to  any  due. 
fine,  and  the  assignee  of  the  benefit  of  the  covenant 
has  a  right  to  be  admitted  upon  payment  of  a  single 
fine  (a).  A  covenant  to  surrender  and  to  do  all  acta 
for  perfectly  surrendering  and  assuring  the  estate  to 
the  purchaser  is  not  broken  by  non-payment  of  the 
fine  on  admission,  because  it  is  due  oaly  after  the  pur- 
chaser's admittance,  as  has  before  been  mentioned  (h) . 
A  husband  is  not  obliged  to  be  admitted,  or  to  pay  a 
fine,  in  respect  of  his  wife's  estate  in  fee  or  other 
estate  (c).  On  a  release  by  one  joint-tenant  or  one 
coparcener  to  another,  or  by  a  person  having  a  right 
in  the  land  to  the  tenant  in  possession,  no  fine  is  due. 
An  entry  by  the  steward  in  his  books  of  the  admission 
of  a  surrenderee  is  a  mere  memorandum  and  does  not 
entitle  the  lord  to  a  fine  {d)  ;  nor  will  the  acceptance 
of  rent  by  the  steward  from  a  surrenderee,  or  any 
other  act  of  admittance,  unless  he  has  authority  to 
make  the  admittance,  operate  to  admit  the  surrenderee 
or  make  him  liable  to  the"  fine  (e) .  No  fine  is  due 
from  a  trustee  who  has  disclaimed  before  acting  in 
the  trusts^of  a  devise  of  copyholds.  On  the  execution 
of  a  conveyance  under  the  Lands  Clauses  Acta  by  a 
copyholder  to  a  company  empowered  to  take  land,  no 

(a)  Eex  T.  Hendon,  2  T.R.  484.     Garland  v.  JehyU,  2  Bing. 
273. 
(&)  Ante,  p.  78.     Oraham  y.  Sme^  1  Ea«t.  632. 
(c)lCo.  Cop.  B.  56. 

{d)  Hayvard  v.  Saw,  C.H.  &  N.  308. 
(e)  Baidinson  v.  Oreerij  Poph.  127 ;  3  Bull.  237. 
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fine  is  due^  and  the  lord  is  not  entitled  to  any  fine 
upon  the  enrolment  of  the  conveyance,  nor  to  any 
compensation  for  the  loss  of  his  tenant ;  bat  he  may 
be  entitled  to  a  fine  on  the  surrender,  if  such  fines  are 
payable  in  the  manor  by  custom  (a). 

5.  Fealty y  and  Suit  of  Court, 

Other  Besides  the  payment  of  fines  upon  the  proper  occa- 

sions,  every  copyholder  is  bound  to  do  certain  services 
to  the  lord  of  the  manor  in  respect  of  his  customary 
tenement.  These  services  usually  include  fealty,  suit 
of  court,  and  payment  of  rent :  and  by  custom  the 
tenant  may  be  liable  to  the  payment  of  customary 
heriots  and  reliefs. 

Fealty.  Fealty. — Fealty  is  generally  respited  or  commuted 

at  a  trifling  sum.  It  consists  in  swearing  to  be  faithful 
in  performing  the  services  of  the  tenancy,  and  may  be 
required  upon  every  change  of  the  lord  or  tenant. 
If  refused,  the  lord  may  seize  some  property  of  the 
tenant  and  detain  it  as  a  pledge,  but  cannot  sell  it 
as  an  ordinary  distress  (6).  This  service  cannot  be 
done  by  attorney,  so  that  the  lord  is  not  compelled  to 
admit  any  tenant  by  attorney,  though  he  may  do  so  if 
he  will  respite  the  fealty  (c). 

Suit  of  Suit  of  Court, — The  copyholder  is  bound  to  attend 

ccTirt* 

(a)  Eccl.  Commrs.  v.  London  and  S.  W.  Railway^  14  C.B.  743. 

(6)  Hewit  V.  NorberroWf  1  Bulst.  2. 

(c)  Combe's  case,  9  Rep.  76,  Co.  Copyh.  49. 
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the  courts^  (unless  as  sometimes  happens^  the  attend- 
ance be  commuted  for  a  small  payment,)  and  to  sit 
upon  the  homage  jury,  if  required  {a).  Before  admit- 
tance a  tenant  cannot  do  suit  of  court,  but  in  the  case 
of  a  person  entitled  by  descent  the  summoning  him  to 
attend  and  sit  upon  the  jury  will  be  an  admittance  by 
implication;  but  it  is  otherwise  in  the  case  of  a 
surrenderee  before  his  formal  admittance.  In  some 
manors  it  is  not  the  practice  to  summon  a  fresh  jury 
whenever  a  court  is  held^  but  the  same  tenants  are 
summoned  for  successive  courts,  vacancies  in  the  list 
being  fiUed  up  from  time  to  time  by  the  steward,  or 
by  the  permanent  foreman  and  the  steward  together. 

The  husband  does  suit  of  court  for  his  wife,  and  one 
of  several  joint-tenants  or  coparceners  may  do  it  for 
the  rest ;  infants  during  wardship  are  excused,  but  all 
other  copyholders  must  perform  the  service  in  person. 
Suit  of  court  is  enforced  by  the  same  kind  of  distress 
as  fealty. 

6.  Heriots. 

Copyholders  are  frequently  subject  to  the  pajrment  Heriots 
of  heriots  upon  any  change  in  the  tenancy,  or  upon 
the  death  of  the  tenant  only. 

There  are  several  kinds  of  heriots,  some  of  which 
are  due  only  from  freehold  tenants.     The  cases  dis- 


(a)  '*  If  a  copyholder  in  the  court  be  called  and  summoned  to  be 
sworn  on  the  homage  and  refusoS;  it  is  a  forfeiture."  Go.  Copjh. 
57.    As  to  commutation  of  this  seryice,  see  Kitchin.  145. 
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Heriot- 
Barrioe. 


Suit, 
heriot 


Heriot- 
CQstozn. 


tinguish  between  heriot-senrioe,  suit-heriot,  and 
heriot-custom  {a). 

Heriot-scrvice  depends  on  the  condition  of  the 
original  grant  of  a  fee-simple  tenancy  of  freehold 
land  made  before  the  statute  Quia  Emptores^  18  Edw. 
1.;  it  consists  in  the  lord^s  right  to  seize  the  best 
beast  of  a  tenant  dying  seised  of  an  estate  of  inherit- 
ance, and  is  recoverable  by  seizure  of  distress.  It 
becomes  extinct  upon  any  complete  unity  of  ownership 
of  the  manor  and  the  land  from  which  the  service  was 
due. 

Suit-heriot,  which  is  often  included  in  heriot-service, 
is  created  by  contract,  being  due  on  some  special 
reservation  in  a  grant  or  lease  of  freehold  lands  made 
in  modern  times.  It  is  little  more  than  an  additional 
rent,  and  is  not  confined  to  the  best  beast,  or  to  the 
case  of  a  tenant  in  fee  dying  seised  of  the  land.  Like 
the  heriot-service  it  is  recoverable  by  seizure  or 
distress. 

Heriot-custom  is  of  a  different  kind,  and  is  usually 
found  in  copyholds,  though  it  is  also  found  in  freehold 
manors  where  the  tenants  are  subject  to  a  set  of  cus- 
tomary rules  (6) .  It  differs  from  the  other  varieties 
in  being  no  part  of  the  tenure,  but  a  customary  inci- 
dent or  fruit  of  tenure,  and  does  not  appear  to  be 
of    the  nature  of  a  rent.     It  is  not  recoverable  by 


(a)  See  Ritchin.  tit.  Heriot.  As  to  suit-heriot  see  Lanyon  v. 
Carney  2  Saund.  165  ;  Co.  Cop.  s.  24. 

(6)  Ahinger  v.  lApsconibef  1  Q.B.  776.  DamereU  v.  Proiheroe, 
10  as.  20. 
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distress,  except  by  special  custom  which  must  be 
strictly  proved ;  and  if  the  lord  cannot  find  it  to  seize, 
he  will  have  no  remedy,  except  against  any  person 
who  takes  or  detains  his  chattel  (a) . 

The  custom  may  authorise  the  lord  to  take  one  ^^* 

.  .  .         nature, 

heriot  on  the  death  or  alienation  of  any  tenant  with- 
out respect  to  the  number  of  his  tenements ;  or  as  is 
more  usual,  to  take  a  heriot  on  the  death  of  every 
tenant  for  each  of  his  copyhold  tenements,  and  a 
heriot  on  every  change  of  the  tenancy  of  each 
tenement  (6).  The  custom  is  sometimes  confined  to 
the  case  of  a  tenant  dying  seised  and  succeeded  by 
the  heir :  but  it  is  often  more  extensive  (c). 

Heriot-service  is  confined  to  the  right  of  taking  the 
best  beast,  and  suit-heriot  is  usually  limited  in  the 
same  way.  But  heriot-custom  is  entirely  regulated 
by  the  local  usage.  It  may  extend  to  the  best  beast, 
or  the  second  best,  or  to  several,  or  to  animals  of  a 
particular  kind,  as  *^  claw-f oot,^^  or  "  cloven  footed  '* 
animals ;  or  it  may  by  the  usage  be  confined  to  ^'  dead 
goods'^  excluding  animals  altogether;  or  the  duty 
may  have  been  commuted  in  ancient  times  for  some 
small  sum  of  money ;  and  the  custom  may  extend  to 
some  tenements  in  the  manor  and  not  to  others,  there 
being  no  general  rule  in  the  matter. 

(a)  Abinger  v.  Lipsambe,  1  Q.B.  776.  Where  the  lord  is 
entitled  to  the  best  beast,  before  he  makes  a  selection  the  property 
irill  not  vest  in  him. 

(jb)  The  customs  of  a  great  number  of  manors  respecting  helriots 
are  collected  in  2  Watk.  C!opyh.  c.  6,  and  Appendix. 

(c)  Hiz  V.  Oardiner,  2  Bulst.  196. 
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Where  the  custom  is  that  every  tenant  shall  be 
liable  to  the  payment  of  a  heriot  on  death,  it  will  be 
due  on  the  death  of  a  tenant  in  remainder  as  well  as 
on  that  of  the  tenant  in  possession,  and  from  the 
widow  or  widower  upon  the  determination  of  his  or 
her  tenancy  by  death,  unless  there  is  a  custom  to 
excuse  them.  But  where  there  are  joint-tenants  or 
coparceners,  no  heriot  will  be  due  till  the  death  of  the 
last  survivor,  unless  their  estate  is  changed  to  a 
tenancy  in  common  or  in  severalty  (a).  A  married 
woman  pays  no  heriot,  and  the  seisin  of  a  husband  in 
right  of  his  wife  does  not  make  his  estate  liable  to  the 
payment.  And  no  heriot  is  payable  in  respect  of  any 
equitable  estate. 

A  heriot-custom  upon  alienation  is  of  the  same 
nature  as  a  fine  upon  alienation,  and  may  be  due  by 
special  custom  from  one  of  several  joint-tenants  or 
coparceners,  who  alienes  his  share  of  the  copyhold  (b). 

No  heriot  of  either  kind  is  due  from  a  surrenderee 
before  admittance,  but  it  has  been  suggested  that  his 
heir  upon  admission  would  be  compellable  in  equity 
to  make  good  to  the  lord  the  loss  that  he  may  have 
sustained  by  the  neglect  of  the  surrenderee  to  be 
admitted.  This  does  not  appear  to  be  warranted  by 
the  authorities,  which  rather  show  that  courts  of 
equity  will  refrain  in  every  case  from  giving  the  lord 
aid  in  getting  a  heriot  (c). 

When   the  freehold  inheritance   of  a  copyhold  is 

(a)  PadwicTc  v.  TyndaU,  28  L.J.  Q.B.  90. 

(h)  See  Scriven.  Copyh.  260. 

(c)  WiHy  V.  Pemberton,  2  Eq.  Ca.  Abr.  279. 
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granted  to  a  stranger  so  that  the  copyhold  is  severed 
from  the  manor,  it  is  sometimes  said  that  the  grantee 
of  the  freehold  may  seize  heriots  nnder  the  custom  (a) 
but  this  seems  to  be  very  doubtful. 

Where  a  heriot  is  due  by  custom  for  each  tenement,  Mnlti- 
the  heriot  will  be  multiplied  if  the  tenement  should  be  ^ien. 
divided,  as  if  the  owner  should  devise  or  alienate  by 
parcels ;  and  it  is  said  that  the  estates  will  always  be 
chargeable  with  the  multiplied  heriots,  although  the 
separate  tenements  may  have  afterwards  come  into  the 
same  hands.  But  a  devise  or  alienation  to  joint- 
tenants  or  a  descent  to  coparceners  can  have  no  such 
effect,  until  their  estate  is  severed  or  altered  in  quality. 
Tenants  in  common  will  pay  the  multiplied  heriot, 
whether  their  shares  are  separate  or  undivided ;  yet 
if  before  actual  severance  the  common  shares  are 
reunited  in  the  same  hands,  the  tenement  is  con- 
sidered not  to  have  been  divided,  and  the  heriots  will 
not  be  multiplied  {b). 

The  doctrine  of  multiplying  heriots  was  established 
by  the  case  of  Attree  v.  Scutt,  cited  below,  which  was 
based  upon  a  statement  made  by  Fitzherbert, 
apparently  founded  on  a  case  which  is  not  reported  in 
the  year-books,  viz  : — "  if  my  tenant  who  holds  of  me 
by  a  heriot  alienes  part  of  his  land  to  another^  each  of 
them  is  chargeable  to  me  with  a  heriot,  because  it  is 

(a)  Beale  v.  Langleyf  2  Leon.  209 ;  4  Leon.  230.  Murrd  v. 
SmUh,  4  Co.  24 ;  Gro.  fiUs.  252. 

(6)  AUree  y.  ScuU,  6  Eaat.  481,  and  see  1  Gases  and  Op.  221, 
223.  As  to  the  effect  of  reunion  of  undiyided  shares,  Garland  Y, 
JekyU,  2  Bingh.  273,  and  HoUoway  y.  BcrJcdey,  6  B.  &  C.  2. 


184  LAW   OP   COPYHOLDS. 

entire;  and  if  the  tenant  purchases  the  land  again^ 
yet  if  I  were  seised  of  the  heriot  by  the  other  man,  I 
shall  have  of  him  for  each  portion  a  heriot ''  (a) .  It 
was  held  that,  where  a  copyhold  was  devised  to  two 
persons  in  common,  the  owner  of  each  portion  was 
liable  to  a  separate  heriot  and  fine,  and  that  if  one  sur- 
rendered to  the  use  of  the  other,  the  tenements  re- 
mained separate.  For  if  land  held  by  an  indivisible 
service  is  separated,  and  afterwards  united,  the  services 
would  continue  to  be  payable,  not  as  for  one  tenement, 
but  for  each  portion,  for  they  would  not  again  become 
one  tenement  in  respect  of  the  lord  (6)  ;  and  that  this 
doctrine  was  as  applicable  to  estates  held  in  conmion 
as  those  in  severalty. 

In  the  case  of  Oarland  v.  Jekyll,  (c)  (which  was  a 
copyhold  case)  it  was  held  that  there  was  no  rule  for 
paying  the  multiplied  heriots  after  the  reunion  of  the 
di^^ded  estate.  In  the  particular  case  before  the  court 
the  estate  had  been  held  in  undivided  shares  by  ten  - 
ants  in  common. 

(a)  Fitzh.  Abr.  Heriot.  1  ;  or  as  cited  by  Comyn.  "  If  tenant 
by  heriot-service  aliens  parcel,  the  heriot  shall  be  multiplied,  and 
if  the  lord  be  seised  of  a  heriot  by  the  alienee,  it  shall  continue, 
though  the  tenant  repurchase  this  parcel."  Com.  Dig.  Copyh. 
K.  19.  See  Holloioay  v.  Berkeley ^  6  B.  <Sb  C.  2.  The  case  is  said 
to  have  been  decided  in  34  Edw.  3  ;  a  year  for  which  there  are  no 
reports  in  the  printed  year-books.  In  Garland  v.  JelcyUy  2  Bing. 
273,  Best  Ch.  J.  entirely  denied  this  authority,  obserring  that 
there  must  be  some  gi'eat  mistake  about  it,  and  that  perhaps  it 
was  a  decision  Nisi  at  Prius ;  see  however  HoUoway  v.  Berkeley ^ 
supra. 

(6)  Bruerton's  Case,  6  Co.  1.  Talbot's  Case,  8  Co.  105.  Lqfidd's 
Cae,  10  Co.  107. 

(c)  2  Bing.  273, 
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The  case  of  Holloioay  v.  Berkeley,  (a)  still  further 
hroke  down  the  rule  established  by  Atiree  v.  Scuii, 
It  was  held  that  the  creation  of  a  tenancy  in  common, 
nntil  a  severance  is  made,  does  not  destroy  the  unity 
of  ?the  tenement,  so  that  the  heriots  will  not  in  such 
a  case  be  multiplied.  ^^The  authority  from  Fitz- 
herbert,  is  the  case  not  of  the  creation  of  a  tenancy 
in  common,  but  of  a  severance  of  the  estate  into 
distinct  parcels,  and  the  alienation  of  one  of  those 
parcels  of  his  land  to  •  others.  It  does  not  appear 
from  Fitzherbert  whether  that  was  the  case  of  a  copy- 
hold or^a  freehold  tenement  (fe),  but  it  has  been  fre- 
quently noticed  in  subsequent  cases,  and  it  is  a  relief 
to  us  not^to  be  called  upon  to  impeach  it.  "VVliether 
it  be  a  right  or  a  wrong  decision  we  consider  to  be  a 
matter  still  open  for  discussion." 

As  regards  freeholds  held  by  an  ancient  tenure, 
with  heriot-service  forming  part  of  the  rent,  it  would 
seem  that  the  heriot  would  be  multiplied  upon  aliena- 
tion. If  B.  holds  of  A.  by  such  a  tenure,  and  alienes 
part  of  his  land  to  C.  in  fee,  C.  will  no  doubt  hold  of 
A.  by  the  same  services  as  were  due  from  B.  by  force 
of  the  statute  Quia  Emptores,  18  Edw.  1.  And  the 
dictum  of  Fitzherbert  might  well  apply  to  such  a  case. 
So  if  a  heriot  be  reserved  upon  a  modem  tenancy  of 
freehold  lands,  it  will  be  in  the  nature  of  a  rent  issuing 


(a)  6  B.  &  C.  2. 

{b)  But  see  Comjn.  Dig.  Copyh.  K.  19.  And  [it  must  be  re- 
membered, that  at  the  date  of  the  caae  cited  by  Fitzherbert  copy- 
holders could  not  make  alienations  of  their  lands. 
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out  of  the  tenement ;  and  so  an  actual  severance  of  the 
tenement  might  cause  a  multiplication  of  the  heriot, 
because  it  is  not  appoHionable.  But  it  has  been  held 
that  as  the  reservation  of  heriots  is  to  be  construed 
strictly,  the  assigns  would  not  be  compelled  to  pay  it 
without  an  express  declaration  in  the  deed  to  that 
effect  (a). 

But  as  regards  heriot-custom  in  copyholds  the  case 
appears  to  be  different.  For  this  is  not  of  the  nature 
of  a  rent  at  all,  but  merely  a  fruit  or  incident  of  the 
tenure.  If  the  lord  purchases  part  of  the  tenant's 
land,  the  custom  as  to  the  remainder  is  not  destroyed, 
because  the  heriot  does  not  issue  out  of  the  whole  of 
the  land ;  it  is  difficult  therefore  to  contend,  that  on 
an  alienation  of  part  the  tenant  must  necessarily  have 
the  heriot  multiplied  on  the  ground  that  it  is  an  entire 
service  like  rent,  but  not  apportionable.  K  the 
multiplication  is  to  be  supported,  it  must  be  on  the 
express  terms  of  the  custom,  which  in  these  cases  is 
always  construed  strictly.  Thus  it  may  be  the  custom 
in  freeholds  or  in  copyholds,  that  but  one  heriot  shall 
be  paid  on  death  for  all  the  tenements  of  which  the 
tenant  died  seised,  or  again  that  if  a  man  dies  tenant 
of  several  heriotable  tenements  he  shall  pay  several 
heriots  (&).     Or  that  on  the  death  of  every  freehold 

(a)  Scory  v.  Bandally  Cro.  Car.  313.  Ingram  v.  TothiU,  1 
Mod.  216.    2Mod.  93,  281. 

(6)  Kitch.  134,  a.  265.  2  Watk.  CJopyh.  155.  Gerrard's  case. 
Oodb.  265.  Customs  of  Mayfield,  Sussex.  '^  If  any  tenant,  or 
three,  two,  or  one  of  them  die  seised  of  any  lands  heriotable,  then 
the  said  tenant  shall  pay  but  one  heriot  for  all  lands  of  the  same 
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tenant  (or  copyholder,  as  the  case  may  be)  the  lord 
may  take  a  heriot  for  each  tenement  or  parcel  of  a 
tenement. 

And  an  ancient  tenement  when  alienated  in  parcels, 
or  scTered  among  tenants  in  common,  is  divided  into 
distinct  tenements,  both  for  the  purpose  of  entry 
under  distinct  titles  on  the  court-roll,  and  also  for  the 
payment  of  customary  dues.  But  there  may  be  a 
reunion  if  the  land  has  not  been  severed,  and  in  such 
case  the  custom  would  not  authorise  the  treating  it  as 
if  it  were  made  up  of  distinct  heriotable  parcels. 

It  is  said  to  be  a  settled  rule,  that  the  fines  and 
other  claims  of  the  lord  are  not  to  be  carried  to  such 
an  extent  as  to  make  the  copyholder's  inheritance 
worthless  (6).  And  customs  are  held  unreasonable 
which  profess  to  give  to  the  lord  privileges  which 
cannot  be  reasonably  supposed  to  have  been  reserved 
by  him  upon  his  original  grant,  as  to  do  anything 
which  would  make  the  copyhold  valueless  (c).  And 
looking  to  the  original  condition  of  the  servile  class 
who  became  first  tenants  at  will,  and  then  copyholders, 
of  parcels  of  the  lord's  demesnes,  it  seems  improbable 

tenure."  2  Watk.  Copyh.  App.  No.  5.  Custom  of  Framfield 
Sussex.  "  That  if  any  tenant  shall  die  seised  of  an  estate  of 
inheritance  in  any  freehold  lands  or  tenement  only,  then  after  his 
death  the  lord  shall  have  a  heriot ;  and  if  any  tenant  shall  die 
seised  of  an  estate  of  inheritance  both  in  freeholds  and  copyholds 
how  many  soever  he  (the  bailiff)  shall  seize  for  the  lord  but  one 
heriot  for  aU."    Ibid.  No.  6. 

(a)  Trahtme  v.  Gardner.  5  E.  &  B.  213.    25  L.J.  Q.B.  201. 

(6)  Garland  v.  Jekyll,  6  B.  &  C.  2. 

(c)  Salisbury  v.  Gladstone,  6  H.  &  N.  123.    34  L.J.  C.P.  222. 
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that  tlie  custom  required  them  in  the  beginning  to 
forfeit  a  heriot  on  death  or  alienation  for  every  parcel 
of  land  (a) .  It  is  very  possible,  that  a  custom  to  take 
a  heriot  on  every  alienation  or  death  of  a  tenant  seised 
of  any  severed  parcel  of  an  ancient  tenement  would 
be  held  unreasonable. 

In  the  case  of  Holland  v.  Lancaster,  (&)  a  custom- 
ary relief  or  alienation -fine,  similar  to  a  heriot-custom 
in  its  nature  as  not  being  a  rent,  but  not  being  so 
burdensome,  was  held  to  be  void  upon  the  following 
ground,  viz : — that  it  was  alleged  to  be  due  by  custom 
on  the  alienation  of  any  parcel  of  any  lands  held  of 
the  manor,  and  to  be  equal  in  amount  to  18  months, 
quit-rent :  ^^  so  that  if  one  twentieth  part  of  an  acre 
be  aliened,  the  fine  is  to  be  paid,  and  that  of  the 
whole  rent,  and  no  apportionment  thereof  can  be 
executed  subsequent  to  the  alienation,  and  this  the 
whole  court  held  to  be  an  unreasonable  custom." 
This  was  the  case  of  a  freehold,  but  according  to  the 
principle  there  laid  down  a  heriot-custom  could  not 
be  supported  either  in  freeholds  or  copyholds  which 
should  be  claimed  on  every  alienation  of  a  parcel  of 
the  tenement. 


(a)  There  was  sometimes  a  special  provision  for  the  case  of 
tenants  with  several  tenements ;  e.g.  Castom  of  Hemel  Hemp- 
stead, Herts,  that  the  lord  should  have  the  second  best  chattel 
on  a  death,  '^  but  if  any  tenant  has  more  than  one  messuage  or 
cottage,  then  to  pay  for  every  such  me^uage  \2d.  and  for  every 
such  cottage  6(2.  in  the  name  of  a  heriot."  2  Watk.  Copyh.  App. 
No.  14.     See  ante  p,  180. 

(6)  2  Ventr.  134. 


Ties. 
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In  a  case  where  it  appeared,  that  the  lords  of  a  Confn- 
manor   claimed   certain   sums   in   lieu    of   customary  bounda- 
reliefs  and  heriots  out  of  thirty-eight  distinct  free- 
liold  tenements,  but  that  by  reason  of  a  confusion  of 
boundaries   they   could   not   ascertain   the   particular 
estates  and  were  therefore  unable  to  distrain,  and  they 
filed  a  bill  in  Chancery  praying  that  the  boundaries 
might  be  ascertained,  a  demurrer  was  allowed  on  the 
ground    that  there  was  no   allegation  or  proof  of  a 
custom  to  distrain.     But  if  the  bill  had  shown  a  long 
usage  to  pay  rent,  but  that  by  accident  or  length  of 
time  the  boundaries  had  become  confused,  the  court 
wonld  have  given  relief  to  enable  the  lords  to  obtain 
their  legal   remedy  (a).     And  in  a  subsequent   suit 
between  the  same  parties,  the  lords  claimed  the  same 
manorial  dues  as  rent  or  in  the  nature  of  rent  to  be 
paid  on  the  death  of  each  tenant  of  the  thirty-eight 
tenements  by  his  representatives.     It  appeared  that  in 
some  cases  the  executors  of  a  deceased  tenant  had 
paid  these  customary  heriots  and  reliefs.     It  was  not 
shown  that  the  tenant  was  in  possession   of  all  the 
tenements,  and  the  proportionate  payment  due  from 
each  estate  was  not  known ;  and  it  was  held,  under 
the  circumstances,  that  the  lords  had  no  equity  against 
the   executors   of    the   deceased   tenant,   although   it 
appeared    that   in   consequence    of    the    descriptions 
having  been  lost,  the  lords  would  not  have  any  remedy 
at  law  (t). 

(a)  Basingstoke  (Mayor)  v.  Bolton,  1  Drew,  270. 
(6)  Basingstoke  {Mayor)  v.  BoUon^  (2)  3  Drew,  50. 
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7.  Customary  Reliefs. 

Beliefa.  A  copyliolder  may  bo  bound  by  custom  to  pay  a 

small  sura  called  a  relief  upon  every  inheritance,  and 
in  some  manors  upon  every  purchase  of  a  tenement ; 
and  elsewhere  the  customary  fines  on  alienation  are 
called  reliefs.  They  do  not  appear  to  be  of  the  nature 
of  a  rent,  and  are  not  recoverable  by  distress,  except 
under  a  special  custom  (a) .  As  with  the  relief  due  at 
common  law  from  free  tenants  in  socage,  their  amount 
is  usually  fixed  by  reference  to  the  amount  of  the  quit 
rent ;  but  the  payment  is  generally  trifling,  being 
fixed  at  a  small  sum  for  every  tenant,  or  at  half  the 
year's  quit-rent,  or  the  like. 

8.  Rents. 

•  The  tenant  is  also  liable  in  most  cases  to  the  pay- 

ment of  ancient  rents  of  small  amount,  which  are 
called  rents  of  assize,  or  quit- rents,  the  latter  term 
being  appropriate  when  the  payment  is  made  in  lieu 
of  all  other  services  under  some  ancient  commutation. 
When  the  copyhold  comes  into  the  hands  of  the  lord, 
we  have  seen  that  he  may  re-grant  it  as  copyhold, 
provided  that  he  has  created  no  common  law  interest 
in  the  land  higher  than  a  tenancy  at  will.  And  upon 
a  grant  of  this  kind  he  may  alienate  the  tenement  by 
parcels,   and  apportion   the  rents  and  services,  but 

(a)  Co.  Litt.  93,  a.  Harg.  note.  Hungerfard  v.  HaxUand^ 
W.  Jo.  132.  As  to  the  validity  of  customary  reliefs  of  the  same 
amount  as  the  quit-rent,  when  claimed  upon  every  alienation  of 
any  part  of  a  tenement,  see  Holland  y.  LafUXMter,  2  Yent.  134. 
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must  not  alter  them  in  any  other  way,  being  "  custom's 
instrument  y'  and  not  pennitted  to  create  what  would 
in  effect  be  a  new  copyhold.  "  He  can  neither  add  to 
nor  diminish  the  ancient  rent,  nor  make  the  minutest 
variation  in  other  respects." 
All  customary  rents,  heriots,  and  reliefs,  are  extin-  Extinc- 

•'  '  ^  tion  and 

guished  when  the  copyhold  comes  into  the  lord's  commu- 
hands,  subject  to  his  right  of  regranting  the  land 
upon  the  terms  of  the  original  tenancy.  And  they  are 
finally  destroyed  when  the  land  is  enfranchised  or  the 
copyhold  tenure  extinguished.  They  may  also  be 
commuted  by  an  agreement  between  the  lord  and 
tenants  under  the  provisions  of  the  Act  4  &  5  Vict.  c. 
35,  which  extends  to  the  discharge  of  freehold  lands 
from  heriots  and  other  manorial  rights  (a) . 
By  the  Limitation  Act,  3  &  4  Will.  4,  c.  27,  s.  1,  it  Effect  of 

Limita- 

is  declared  that  the  word ''  rent  shall  extend  to  all  tion  Act. 
heriots,  and  to  all  services  and  suits  for  which  a  dis- 
tress may  be  made.  And  by  s.  2,  it  is  enacted,  that 
no  person  shall  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent,  but  within 
twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress  or  to  bring  such  action 
shall  have  first  accrued  to  some  person  through  whom 
he  claims ;  or  if  such  right  shall  not  have  accrued  to 
any  person  through  whom  he  claims,  then  within 
twenty  years  next  after  th,e  time  at  which  the  right 
shall  have  first  accrued  to  the  person  making  or 
bringing  the  same. 

And  by  s.  3,  the  right  to  bring  an  action  to  recover 

(a)  Foii  chapter  11. 
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any  rent  shall  be  deemed  to  have  first  accrued,  if  the 
person    claiming    or    the    person   through  whom  he 
claims,  shall  in  respect  of  the  estate  or  interest  claimed 
have  been  in   receipt  of   such  rent,  and   shall  while 
entitled  thereto  have  discontinued  such  receipt,  at  the 
time  of  the  discontinuance  of  possession  or  at  the  last 
time  at  which  the  rent  was  so   received :  and  if  he 
claims  under  a  conveyance  from  the  person  who  was 
in  receipt  of  the  rent,  and  no  one  shall  have  been  in 
receipt  of  the  rent  under  the  conveyance,  then  the 
right  to  bring  the  action  shall  be  deemed  to  have  first 
accrued   when   the    person   claiming,  or  the   person 
through   whom   he   claims,  became   entitled   to   such 
receipt  under  the  conveyance,  with  other  provisions 
relating  to  grants  of  estates  and  interests  in  expect- 
ancy, and  titles  under  a  forfeiture  or  breach  of  con- 
dition. 

The  Act  does  not  apply  to  rents  reserved  upon 
leases  for  years,  but  only  to  those  which  can  exist  as 
inheritances  distinct  from  the  land  (as  the  copy- 
holders' rents  above-mentioned)  for  which  before  the 
Act  the  person  claiming  might  have  had  an  assise  or 
possessory  action. 
On  claima  Difiiculties  have  arisen  from  the  enactment  that  the 
4o,  word  "  rent "  shall  extend  to  all  heriots,  since  they  are 

due  at  uncertain  intervals,  which  may  extend  over  a 
longer  time  than  the  twenty  years  mentioned  in  the 
Act. 

It  must  be  remembered,  that  the  old  Statute   of 
Limitation,  32  Hen.  8,  c.  2,  did  not  apply  to  actions  or 
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prescriptions  for  casual  rights  or  services  which  might 
not  occur  within  the  period  of  limitation,  or  which 
might  not  occur  more  than  once  during  the  lord^s  or 
tenant^s  life,  as  heriots,  fealty,  customary  fines  and 
reliefs,  or  the  like.  And  as  to  rents  and  periodical 
services,  including  suit  of  court  and  personal  services 
in  the  nature  of  rent,  the  time  of  limitation  was  fifty 
years.  It  seems  that  w^en  a  casual  service  like  a 
heriot  was  part  of  an  ancient  rent-service  (as  in  the 
case  of  a  freehold  heriot  due  by  tenure  and  recoverable 
by  distress),  the  right  to  the  heriot  might  be  barred 
by  the  loss  of  the  rent  of  which  it  had  formed  a  por- 
tion ;  but  where  the  heriot  or  other  casual  service  was 
not  part  of  the  rent,  but  only  an  incidental  fruit  of  the 
tenure  (as  where  it  was  due  by  custom  and  not  recover- 
able by  an  ordinary  distress),  then  no  period  of 
limitation  for  recovery  of  the  service  or  the  arrears 
was  fixed.  The  Act  of  3  &  4  Will.  4,  c.  27.  appears 
to  have  been  intended  to  apply  to  precisely  the  same 
cases  as  the  older  statute.  This  is  shown  to  some 
extent  by  the  provision,  that  the  rents  to  which  the 
Act  applies  shall  extend  ''to  all  heriots,  and  to  all 
services  and  suits  for  which  a  distress  may  be  made/' 
(except  where  the  nature  of  the  provision  or  the  con- 
text of  the  Act  shall  exclude  such  a  construction), 
and  by  the  subsequent  provisions  relating  to  the 
receipt  of  rent  and  the  discontinuance  of  possession. 
And  the  same  view  is  borne  out  by  the  wording  of 
the  Report  of  the  Real  Property  Commissioners  on 
which  the  Act  was  framed.     ''  With  respect  to  certain 

o 
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rents  (they  wrote)  there  is  at  present  no  limitation 
either  as  to  title  or  arrears^  except  that  of  fifty  years 
created  by  the  Statute  of  82  Hen.  8,  c.  2,  which  is  held 
to  preclude  any  presumption  of  release  or  payment.  We 
think  the  limitation  as  to  quit-rents,  as  well  as  rent- 
charges,  and  all  periodical  payments  issuing  out  of 
land  other  than  conventionary  rents  between  landlord 
and  tenant,  should  be  assimilated  to  the  limitation  of 
actions  as  to  the  land  itself  :  that  what  is  tantamount 
to  a  dispossession  for  twenty  years  should  bar  the 
right  to  the  rent,  and  that  the  arrears  like  other  debts 
should  be  barred  by  the  lapse  of  six  years.'' 

This  point  was  discussed  in  the  case  of  Owen  v. 
De  Beauvovr  (a),  where  it  was  argued  that  a  person 
might  lose  his  right  without  any  fault  of  his  own, 
merely  because  of  an  uncertainty  in  the  intervals 
between  the  payments.  The  Court  remarked,  that  no 
doubt  great  difficulty  may  exist  in  dealing  with  such 
cases.  '^  But  as  to  heriots,  probably  the  answer  to  the 
objection  may  be,  that  in  a  case  similar  to  that  now 
before  us  the  word  '  rent '  would  not  include  heriots  • 
for  though  by  the  interpretation  clause  it  is  made  to 
include  them,  yet  that  is  only  where  the  nature  of  the 
provision  or  the  context  does  not  exclude  such  a  con- 
struction ;  and  it  may  be,  that  the  injustice  pointed  out 
would  afford  grounds  for  holding  that,  in  the  clause 
now  under  consideration  the  word  '  rent '  does  not 
include  heriots.'' 

{a)  16  M.  &  W.  666. 
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And  in  a  later  case^  where  freehold  land  was  held  by 
heriot  and  relief  among  other  services^  the  lord's  right 
to  seize  was  upheld  under  the  following  circumstances. 
The  last  heriot  had  been  seised  in  1804.  The  next 
tenant  died  in  1824^  but  there  was  no  evidence  as  to 
seizure  on  that  occasion.  The  lord  became  owner  of 
the  manor  in  1826^  and  in  1847  seised  a  heriot  on  the 
death  of  the  tenant.  No  service  of  any  kind  had 
been  rendered  since  1804^  but  it  was  held  that  the 
lord's  right  of  action  was  not  barred,  and  that  there 
was  no  presumption  that  the  services  had  been  re- 
leased (a).     But  the  quit-rent  was  held  to  be  barred. 

There  does  not  appear  to  be  any  ground  for  suppos- 
ing that  the  statute  was  intended  to  bar  the  right 
to  claim  each  particular  heriot  after  a  lapse  of  twenty 
years;  if  the  Act  applies  in  any  instance,  it  must 
apply  to  the  title  to  the  casual  service  whenever  it 
recurs,  and  not  to  the  right  of  action  in  trover  or 
detinue  which  the  lord  might  have  against  a  person 
who  took  away  or  detained  the  heriot,  of  which  the 
property  vests  in  the  lord  at  the  death  of  the  tenant. 

It  seems  to  be  the  most  correct  view,  that  the  statute 
applies  only  to  heriots  and  similar  services  which  are 
liable  to  distress,  and  which  form  part  of  some  rent 
of  which  the  title  is  barred  by  lapse  of  time,  as  if  it 
had  been  expressly  provided,  that  when  any  rent  is 
barred  under  the  Act  tbe  person  claiming  shall  not  be 
allowed  to  set  up  a  title  to  any  heriot  which  formed 
part  of  that  rent.     And  further  that  heript-custom 

(a)  CUckuter  ▼.  EaU,  17  L  T.  121. 

o2 
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and  castomary  reliefs  for  which  there  is  no  right  of 
distress  are  not  within  the  Act :  and  that  fealty  is  not 
.within  it,  as  being  a  service  which  was  not  within  the 
old  Statute  of  Limitation.  If  this  yiew  is  correct,  it 
follows  that  the  provisions  of  the  Act  as  to  barring 
the  right  to  sue  for  arrears  of  rent  by  the  lapse  of 
six  years  do  not  apply  to  heriot-custom  or  customaxy 
reliefs. 

But  what  has  been  said  with  reference  to  customary 
dues  which  are  not  subject  to  the  Statutes  of  Limita- 
tion, must  be  taken  subject  to  the  rule  that  a  custom 
to  be  valid  must  be  continiiotis.  '^  Continual  usage 
and  practice  from  time  immemorial  makes  a  custom, 
and  if  a  custom  be  discontinued, it  is  gone"  (a).  An 
interruption  would  cause  it  to  cease,  and  its  revival, 
being  within  time  of  memory,  will  be  void.  ''  But 
this  must  be  understood  with  regard  to  an  interruption 
of  right  j  for  an  interruption  of  possession  only  will 
not  destroy  the  custom,  but  only  makes  it  more  diffi- 
cult to  prove ;  but  if  the  right  be  anyhow  discontinued 
even  for  a  day,  the  custom  is  quite  at  an  end"  (fe)- 
And  no  doubt  long  negligence  of  the  lord  to  enforce 
his  right  may  be  evidence  of  a  release  of  the  cas- 
tomary services,  on  the  ground  that  a  man  will  natur- 
ally enjoy  what  is  his  own,  and  that  he  will  be  pre- 
sumed not  to  have  a  right  which  he  claims,  if  when  it 
would  be  convenient  or  necessary  to  him  he  has  never 
enjoyed  it  in  fact  (c). 

(a)  Case  of  Tanistry,  Dav.  32,  a.  33,  h. 

(b)  Co.  Litt.  114,  b. 

{c)  Per  Lord  Ewkino,  ffUlary  y.  WaUer,  12  Vos.  264.      And  tm 
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When  the  benefits  of  tenure  are  so  slight^  as  in  the 
case  of  trifling  quit-rents^  that  it  is  often  inconrenient 
to  assert  them^  no  presumption  will  arise  in  the  case 
of  freehold  tenants  that  the  services  have  been  released 
or  the  tenure  changed  (a).  And  this  will  apply  to 
copyholds  when  the  courts  have  been  held  unfre- 
quently^  and  when  the  lord  has  had  no  great  object  in 

ft 

claiming  the  small  customary  payments.  In  such  a 
case  a  copyhold  might  remain  in  a  customary  tenure 
for  a  century,  and  nothing  be  done  on  either  side  by 
the  lord  or  the  tenant.  And  on  a  sale  of  the  land  as 
freehold  the  court  might  refuse  to  compel  specific  per- 
formance of  the  contract,  if  the  vendor  were  aware  of 
the  dormant  copyhold  tenure.  If,  however,  the  copy- 
hold has  for  a  long  time  been  treated  as  freehold,  an 
enfranchisement  will  be  presumed  if  it  be  in  any  way 
possible  {b). 

When  the  lord  has  entered  on  a  copyhold  for  an 
absolute  forfeiture,  or  even  for  a  forfeiture  qv^otisqvs 
to  compel  the  heir  to  come  for  admittance,  and  has 
held  the  land  for  twenty  years,  the  heir^s  right  to  be 
admitted  wiU  be.barred  by  the  Statute  of  Limitations, 
3  &  4  Will.  4,  c.  27,  (subject  to  the  provisions  for 
extending  the  time  in  case  of  disabilities)  (c).    The 

to  the  length  to  which  presumptions  will  be  carried  in  favour  of 
long  enjoyment  or  liberty  from  demands,  see  Roe  ▼.  Irdandf  11 
East.  279 ;  and  Shepherd  y.  Payne,  12  G.B.  N.S.  433  and  16  G.B. 
N.S.  132. 

(a)  Chicheder  v.  ffaU,  17  L.T.  12L 

(&)  Boe  y.  Irdand,  suprd. 

(f)  WaUcra  v.  TTeWi,  5  L.R.  Ohy.  531. 
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lord  neglecting  to  enter  for  a  forfeiture  will  be  barred 
of  his  entry  after  twenty  years  (a). 

And  it  has  been  suggested^  that  a  person  who 
should  hold  the  land  without  seeking  admittance^ 
either  refusing  or  neglecting  to  fulfil  the  customary 
duty,  might  after  the  statutory  period  claim  under  the 
same  Act  to  hold  the  land  discharged  of  all  copyhold 
services  (6).  But  this  seems  to  be  doubtful,  if  it  is  a 
correct  view  that  the  fealty,  suit  of  court,  heriot-cus- 
tom,  customary  reliefs,  and  other  payments  which  are 
not  in  the  nature  of  rent,  are  not  within  the  Statute 
of  Limitation. 

• 

(a)  WiU<m  T.  Peacock^   3  M.  and  K.  325 ;  and  see  Dot.  y. 
UtUier,  3  T.R.  172. 
(6)  Dart.  Y.  and  P.  4th.  ed.  372. 
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Incidents 
oftenore. 


Eicheat. 


Besides  the  incidents  of  tenure  already  described^ 
copyholds  are  liable  to  escheat  for  want  of  heirs,  to 
forfeitures  in  certain  cases,  and  to  several  other  minor 
incidents  which  will  be  mentioned  in  this  chapter. 

If  a  tenant,  who  is  beneficially  entitled  to  a  copy- 
hold dies  intestate  and  without  heirs,  the  tenure  will 
be  extinguished,  and  the  lord  may  claim  by  way  of 
escheat  (a).  There  is  no  escheat  of  a  merely  equit- 
able estate,  the  lord's  title  being  founded  on  the  want 
of  a  tenant ;  and  a  mortgagee  will  become  entitled  in 
such  a  case  to  the  equity  of  redemption,  subject  to 
the  debts,  in  preference  to  the  lord  (6).  By  tho 
Trustee  Act,  1850,  the  Court  of  Chancery  is  em- 
powered to  make  an  order  vesting  lands  in  such 
persons  as  may  seem  proper  to  the  Court,  in  case  of 
the  death  of  a  trustee  or  mortgagee  intestate  and 
without  heirs,  so  as  to  prevent  an  escheat  (c).  Tho 
lord's  title  to  an  escheat  may  be  waived  by  his  ac- 
ceptance of  any  rent  or  service  from  a  person  in  pos- 
session of  the  copyhold  (d),  and  will  be  lost  altogether 
if  his  claim  is  not  made  within  the  period  fixed  by  the 
Limitation  Act  (e). 


Ckueeof 
forfeiture 


Forfeiture. 
A  copyhold  may  be  forfeited  by  a  wrongful  act 

(a)  Co.  Cop.  B.  28.    Burgess  v.  Wheate,  1  W.  Bl.  167. 
{b)  Beaie  v.  Symonds,  16  Beav.  406. 
(c)  13  &  14,  Vict.  c.  60,  88.  15,  19. 
.  (d)  Doe  Y.  HeUier,  3  T.  R.  171.      The  acceptance  of  rent  &c. 
must  be  such  as  will  amount  to  a  virtual  admittance. 
((f)  3  &  4  Will.  4,  c.  27. 
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to  the  prejudice  of  the  lord  or  by  anything  which 
amoants  to  a  determination  of  the  tenancy.  The 
forfeiture  may  be  occasioned  by  waste^  or  the 
creation  of  an  unauthorised  estate^  or  by  wilful 
n^lect  or  refusal  to  perform  the  customary  duties 
and  services.  All  cases  of  forfeiture  are  strictissimi 
jurisj  and  the  courts  will  take  care  that  there  is  the 
utmost  accuracy  in  the  lord^s  proceedings,  and  will 
remit  the  penalty  if  any  irregularity  is  discovered  (a). 
When  the  law  gives  the  lord  another  remedy,  as  where 
the  custom  imposes  a  fine  for  an  offence,  the  forfeiture 
will  not  be  allowed.  And,  on  the  same  principle,  Reliefin 
Courts  of  Equityjiave  frequently  relieved  against  for- 


feitures, where  {compensation  could  be  made  to  the 
lord,  it  being  possible  to  regard  the  penalty  as  im« 
posed^erely  in  ierrorevi  or  as  a  security  for  compeU* 
ing  the  tenant  to  perform  [his  duties.  Under  certain 
circumstances  the  Court  has  given  relief  even  in  cases 
of  voluntary  waste,  or  [refusal  [of  services,  but  has 
sometimes  put  the  tenant  upon  terms  of  paying  the 
costs  and  repairing  the  damage :  but  the  relief  will  be 
refused,  if  the  tenant  should  persist  in  committing 
acts,  of  forfeiture  (6). 

The  proper  person  to  take  advantage  of  a  forfei-  Whomay 
tnre  is  the  lord  of  the  manor  for  the  time  being,  how- 
ever small  his  interest  may  be,  and  he  may  dispense 
with  taking  advantage  of  it,  either  expressly  or  by 
implication,  as  by  doing  any  act  which  requires  the 

(a)  Doe  V.  Edlier,  3  T.  R.  169. 

(6)  Peachy  v.  Somersd,  2  Eq.  Ca.  Abr.  222 ;  6  Vin.  Abr.  117. 
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continued  tenancy  of  the  offender  (a).  The  grantee 
of  the  freehold  inheritance  of  a  copyhold  is  in  the 
position  of  the  lord  of  the  manor  so  f ar  aa  forfeitores 
are  concerned  {h). 


Forfeiturs  for  felony. 

Forfei-  Copyholds,  until  recently,  were  forfeited  to  the  lord 

felony.  ^7  ^^®  conviction  and  attainder  of  the  tenant  (not 
being  a  trustee  or  mortgagee  (c)  ),  for  treason  or 
felony,  and  (by  special  custom)  by  conviction  without 
attainder  (d).  Before  the  lord's  title  could  vest  in 
him,  the  felony  was  to  be  presented  and  seizure  made 
on  his  behalf  {e).  No  forfeiture  was  allowed  before 
attainder  (/),  except  by  special  custom.  Attainders 
and  forfeitures  for  treason  and  felony,  except  forfeitures 
upon  outlawry,  have  recently  been  aboHshed  {g)  :  the 
Act  is  in  general  terms,  copyholds  not  being  men- 
tioned, and  it  might  be  a  question  how  far,  according 
to  the  general  rules  for  interpreting  such  statutes  {h), 

(a)  Doe  ▼.  Heater,  3  T.  R.  171. 

(b)  East  ▼.  Harding,  Cro.  EUb.  498. 

(c)  13  &  14,  Yiot.  0.  60.  8.  46.    (The  Truetee  Act,  1850.) 

(d)  Bex  V.  Mildmay,  5  B.  &  A.  254.  Rex  ▼.  WtUee,  3  B.  & 
Aid.  510.  The  attainder  of  an  unadmitted  deyinee  or  smreuderee 
would  not  work  a  forfeiture.  Roe  v.  Hicles^  2  WUa,  13.  See 
Bomeford  v.  Packington,  1  Leon.  1. 

{e)  Co.  Cop.  8.  53,  Gilb.  Ten.  241.    Doe  r.  Ewiru,  5  B.  &  C.  584. 

(f)  Rexy,  WiUes,  euprit, 

(g)  33  &  34,  Vict.  c.  23.  Copyholds  are  not  forfdtable  for  out- 
lawry, Gilb.  Ten.  328.    See  Go.  Cop.  8.  58. 

(h)  Heydofii  eaeCj  3  Co.  8,  Ante,  p.  110,  et  6eq. 


ll^CIDKNTS   OP   COPYHOLDS.  203 

it  can  be  extended  to  take  away  forfeitures  from  lords 
of  manors^  especially  where  the  custom  authorises  for- 
feiture for  conviction  of  felony  without  attainder.  The 
Act  54  Geo,  3,  c.  142,  which  provides  that  no  attainder 
for  felony  (except  in  cases  of  treason  or  murder)  shall 
prejudice  the  title  of  any  person,  other  than  the  title 
of  the  felon  during  his  life,  has  been  considered  not  to 
be  applicable  to  copyholds  (a). 

Waste. 

Forfeiture  for  waste  is  incurred  by  an  act  or  neglect  Waste, 
which  changes  the  nature  of  the  tenement  granted,  to 
the  prejudice  of  the  inheritance  (6).  Waste  is  either 
voluntary  or  permissive,  the  former  including  all  acts 
which  destroy  or  materially  alter  the  tenement,  the 
latter  consisting  in  the  neglect  of  repairs  which  the 
tenant  is  bound  to  do.  Courts  of  Equity  have  usually 
relieved  against  forfeitures  for  merely  permissive 
waste^  if  it  has  not  been  wilful  (c).  As  a  general  rule 
the  Courts  of  Equity  have  declined  to  restrain  permis- 
sive waste,  but  they  have  done  so  under  special  cir- 
cmnstances.  Where  a  tenant  for  life  had  promised  to 
repair  a  copyhold  tenement,  and  had  so  induced  the 
tenant  in  remainder  to  forego  proceedings  against  him, 
upon  neglect  of  the  promise,  an  injunction  was  granted 
to  restrain  the  tenant  from  permitting  or  suffering  any 

(a)  Scriyen,  Copjh.  c.  13. 

(6)  Darcy  r.  Askwiih,  Hob.  234.    Phaiips  t.  Smithy  14  M.  & 
W.  589. 

(c)  Amlrews  t.  HtUsej  4  K.  &  J.  392. 
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further  waste  (a).  Where  there  is  no  damage  there  is 
no  waste^  and  the  lord  cannot  enter  for  a  forfeiture  (t). 
The  lord  may  enter  for  waste  committed  by  a  copy- 
holder for  life^  though  there  is  another  copyhold 
tenant  in  remainder  {c), 

"It  is  a  forfeiture  (says  Coke,)  if  a  copyholder 
commits  waste  either  voluntary  or  permissive;  vol- 
untary, as  if  he  pulls  down  any  ancient-built  house,  or 
if  he  builds  any  new  house  and  then  pulls  it  down 
again ;  or  if  he  ploughs  meadow,  so  that  the  ground 
is  made  worse,  or  lops  the  trees  and  sells  the  loppings, 
or  if  he  cuts  down  fruit  trees  for  fuel,  having  other 
wood  sufficient,  and  the  like:  permissive,  as  if  he 
suffers  his  house  to  decay  or  fall  to  the  ground  for 
want  of  necessary  reparations,  or  if  he  suffers  his 
meadow  for  want  of  mending  his  banks  to  be  sur- 
rounded, so  that  it  becomes  rushy  or  worth  nothing, 
or  his  arable  ground  so  that  it  becomes  unprofitable, 
and  the  like''  {d). 

Waste  may  be  done  in  houses  by  pulling  them  down 
or  suffering  them  to  remain  uncovered  or  to  fall  into 
decay ;  but  if  the  house  is  uncovered  or  ruinous  when 
the  tenant  receives  it,  it  is  not  waste  to  permit  it  to 
fall  down,  though  it  would  be  waste  to  pull  it  down  (e). 
it  is  waste  to  build  a  new  house,  or  if  built  to  pull  it 


(a)  CaldweU  Y,  £at/liSf  2  Met.  40S. 

(b)  Doe  V.  Burlingtonj  5  B.  &  A.  507. 

(c)  FolJees  v.  Clements,  2  M.  &  S.  68. 

(d)  Co.  Cop.  B.  57.    Co.  Litt.  53,  6. 

(e)  Co.  Litt.  54,  6. 
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down.  A  tenant  however  may  pull  down  a  ruinous 
house  in  order  to  build  a  better  one  (a). 

It  is  waste  to  plough  up  old  pasture^  to  stub  np  a 
wood  or  hedge^  to  destroy  or  neglect  to  repair 
necessary  banks^  mounds,  or  drains,  and  generally  to 
do  anything  against  the  rules  of  good  husbandry 
which  may  damage  the  land. 

Where  the  copyholder  is  not  entitled  to  the  minerals, 
it  is  waste  to  open  a  mine  or  quarry,  or  to  take  stone, 
gravel,  sand,  &c.  for  any  purpose,  except  as  reasonable 
estovers  for  use  upon  the  copyhold  tenement. 

And  so,  if  the  trees  do  not^elong  to  the  copyholder 
by  custom,  he  will  have  only  a  possessory  interest  in 
them,  and  may  only  take  his  reasonable  estovers  for 
fuel  and  purposes  of  husbandry.  It  will  be  waste  to 
fell  timber-trees  or  any  trees  which  are  not  intended 
for  renewable  underwood,  or  to  do  anything  which 
will  injure  the  grouth  of  the  trees ;  and  the  eradication 
or  the  cutting  down  of  a  fir-tree,  or  other  tree  which 
will  not  grow  again,  or  any  similar  act  of  destruction, 
will  be  waste  and  occasion  a  forfeiture  (b) , 

An  injunction  against  waste  will  be  granted  to  the 
copyholder    against   his  lessee,   to   a  remainderman 


(a)  Hardy  v.  Beeves,  4  Vea.  466. 

(6)  Phillips  v.  Smith,  14  M.  &  W.  589.  Timber-trees  are  those 
-which  serve  for  building  and  repairing  houses,  &rm-building8  &c., 
such  as  oak,  ash,  and  elm,  which  are  timber  eyerywhere,  and 
other  trees  by  local  usage,  such  as  horse-chestnuts,  limes,  birch, 
beech,  walnuts,  fir-trees,  &c.  Co.  Litt.  53,  a.  Cumberland's 
Case.  Moo.  812.  Chandos  v.  Talbot^  2  P.  W.  606.  As  to  fir- 
trees,  see  Phillips  v.  Smith,  suprd^ 
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against  a  copyholder  for  life,  or  to  the  lord  against  his. 
tenants  (a). 

Alteration  of  boundaries. 

Boun-  j^  forfeiture  may  also  be  incurred  by  inclosing  with- 

out  authori'7,  or  by  removing  old  inclosures^  or  land- 
marks^ or  by  wilful  confusion  of  boundaries  (6). 
Where  the  boundaries  of  a  copyhold  have  become  con- 
fused by  the  fault  of  the  tenant^  whose  duty  it  is  to 
keep  them  distinct,  the  Court  of  Chancery  has  issued 
commissions  to  distinguish  copyholds  from  freeholds, 
and  one  kind  of  copyholds  from  another  kind,  and 
generally  to  ascertain  the  boundaries ;  ''  and  if  they 
cannot  be  distinguished,  to  set  out  lands  of  the  tenant 
of  equal  value  with  so  much  of  the  copyhold  lands  as 
cannot  be  distinguished  "  (c).  To  sustain  a  claim  of 
this  kind,  the  plaintifiP  must  establish  a  clear  title  to 
some  land  in  the  possession  of  the  defendant,  and  also 
a  default  or  neglect  of  the  defendant,  or  those  from 
whom  he  claims,  and  must  show  that  the  confusion 
cannot  be  remedied  without  the  aid  of  the  Court  {d). 
"'  It  is  the  duty  of  the  tenant  to  keep  the  boundaries : 
the  confusion  does  not  infer  any  negligence  on  the 
part  of  the  lord,  for  the  tenant  is  in  possession  of  the 


(a)  AU.  Oen.  ▼.  Viiuientf  Bunb.  192.  ParroH  r.  Palmer,  3 
M.  &  K.  639.  Cuddon  v.  Morley,  7  Haw.  202.  Bkhards  ▼. 
Nobltf  3  Mer.  673.    See  cases  collected  in  Yool.  On  Watte,  14. 

(6)  PasUm  Y.  Utbert,  Litt.  264.    Hutt.  103. 

(c)  Leeds  v.  Strqford,  4  Ves.  180. 

(d)  Miller  V.  Warmington,!  J.  &  W.  484. 
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land "  (a).  But  before  obtaining  the  aid  of  the  Court 
in  a  case  of  confusion  of  boundaries^  the  lord  must 
disclaiin  taking  any  advantage  of  the  forfeiture. 

Forfeiture  f&r  alienation. 

The  tenant  may  incur  a  forfeiture  by  alienating  the  Wrong- 
land  by  a  common-law  deed^  as  by  making  a  lease  for  ^  *li®- 
more  than  one  year^  or  whatever  period  the  custom  of 
the  manor  may  have  fixed  for  granting  leases  without 
licence.  Bat  no  forfeiture  is  incurred  by  making  a 
lease  for  the  proper  period^  with  a  covenant  to  renew 
from  time  to  time  as  the  lord's  licence  shall  be  ob- 
tained. The  principle  was  very  clearly  shown  in  the 
case  of  Peachy  v.  Somerset,  {h)  where  a  copyholder 
prayed  to  be  relieved  against  a  forfeiture  caused  by 
his  leasing  part  of  the  copyhold  tenement  for  eleven 
years  without  licence.  The  Court  refused  the  relief, 
and  said  "  that  a  copyholder  is  considered  at  law  as  a 
tenant  at  will  to  all  purposes  except  the  continuance 
of  his  estate ;  the  will  cannot  be  determined  except 
where  the  custom  allows  it  so  to  be,  and  in  the  case 
of  the  tenant  making  a  greater  estate  than  he  lawfully 
may,  that  determines  the  will ;  for  it  is  an  usurpation 
upon  the  right  of  the  lord,  and  the  cases  of  tenant  for 
life  leasing  pur  autre  vie,  or  tenant  for  a  great  number 
of  years  leasing  for  life,  have  been  held  forfeitures,  not 

(a)  Leeds  v.  Strafford,  4  Ves.  180. 

(b)  2,  Eq.  Ca.  Ab.  222 ;  6  Vin.  Abr.  112,  citing  Shelly  v. 
Mason,  where  a  copyholder  mm  relieved  against  a  similar  for* 
feiture. 


V- 


20ff  LAW  OP  COPTHOLDfl. 

from  any  notion  of  their  intending  damage  to  the  in- 
heritance, but  as  it  is  a  quitting  or  disclaiming  their 
ancient  right,  which  is  thereby  detennined/'  But  to 
occasion  a  forfeiture  a  common  law  interest  must 
actually  pass  from  the  tenant ;  thus  it  will  not  be 
occasioned  by  a  covenant  to  lease  for  more  than  the 
authorised  period,  or  by  a  feoffment,  which  has  now 
'  no  tortious  operation  (a),  or  by  a  bargain  and  sale  or 
lease  and  release,  which  could  never  pass  more  than 
the  person  conveying  had  a  right  to  convey  (fc). 

Neglect  of  services, 

Forteit-         Other  forfeitures  may  be  occasioned  by  the  tenant's 

ure  for 

neglect,  refusal  to  pay  his  rent,  fine,  suit  of  court,  or  other  ser- 
vices, after  sufElcient  notice ;  or  to  be  sworn  on  the 
homage  after  receiving  a  personal  notice  to  attend,  or 
to  make  proper  presentments  after  being  sworn ;  or 
if  he  formally  disclaims  his  tenure  (c).  But  it  is  no 
cause  of  forfeiture  to  be  unprepared  to  pay  a  fine  at 
once,  the  amount  of  which  is  in  the  lord^s  discretion  [d) . 
It  has  been  already  mentioned  that  in  certain  manors 

(a)  8  &  9  Vict.  0.  106,  s.  4. 

(6)  2  Watk.  Copy.  506. 

{c)  Kitch.  124,  Com.  Dig.  Copyh.  10,  4.  Co.  Cop.  s.  57. 
"Though  a  fine  assessed  be  reasonable,  yet  the  lord  ought  to 
appoint  a  certain  day  and  place  where  it  should  be  paid,  because 
it  stands  upon  a  point  of  forfeiture  of  the  estate,  and  the  copy- 
holder is  not  bound  to  cany  his  fine  always  with  him."  WUhws 
y.  Willows,  13  Co.  2.     And  see  Gilb.  Ten.  205. 

(cO  2  Watk.  Copyh.  508. 
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ttie  oopyhold  is  forfeited  to  the  lord  if  the  person  en- 
titled to  admittance  (not  being  a  minor  or  otherwise 
disabled  from  coming)  does  not  come  within  a  certain 
period  after  due  proclamations  have  been  made(a).  The 
refusal  of  the  customary  services  is  held  to  be  a  breach 
of  the  condition  on  which  the  land  was  granted ;  "  the 
consideration  failing,  the  lord  resumes  his  grant/'  (6). 

Right  of  Estovers, 

Copyholders,  being  bound  to  keep  their  houses  and  Ertoren. 
lands  in  a  proper  state  of  repair  and  cultivation,  are 
entitled  to  reasonable  allowances  of  wood  for  repairs, 
and  stone,  sand,  &c.  for  purposes  of  husbandry,  and 
wood  or  peat  for  fuel.  These  allowances  are  called 
Estovers  or  Botes,  and  the  term  is  sometimes  applied 
only  to  the  allowance  of  wood.  All  these  rights  may 
be  subject  to  customary  restrictions,  as  that  they  shall 
only  be  taken  after  view  and  delivery  by  the  lord  or 
his  baiUS,  and  the  like.  The  various  rights  of  taking 
wood  may  be  classified  as  follows,  the  general  term 
Estovers  including  1.  House-bote  (or  '^  the  gp:«ater 
house-bote '')  being  the  liberty  of  taking  timber- trees 
for  repcdring  houses,  or  rebuilding  them  after  acci- 
dental destruction.  2.  Firebote,  (or  'Hhe  lesser  house- 
bote,'0  being  the  liberty  of  taking  the  underboughs 
of  timber-trees,  tops  and  lops  of  pollards,  cuttings  of 
trees  made  in  a  reasonable  manner  so  as  not  to  injure 
the  growth,  deadwood,  windfalls,  and  underwood,  for 

(a)  Ante,  p.  74. 

(6)  2  Waik.  Ck>pjh.  508. 
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fuel  in  the  house.  3.  Hough-bote,  (or  the  liberty  of 
taking  timber  or  other  wood  for  repairing  waggons, 
carts,  plonghs,  and  implements  of  husbandry),  and 
4.  Hedge-bote  (or  ''  Hay-bote,")  being  the  liberty  of 
taking  sufElcient  wood  for  making  and  repairing  the 
walls,  gates,  hedges,  fences,  and  enclosures. 

Trees  and  Mines, 

rroperty        In  the  absence  of  a  special  custom  the  lord  is  the 
und  owner  of  all  trees  upon  the  copyhold  land,  and  of  all 

°""^"*  minerals  upon  the  surface  or  in  quarries  or  mines 
underground ;  but  the  tenant  has  a  possessory  interest, 
and  will  be  protected  against  any  invasion  on  the  part 
of  the  lord  (a).  But  the  course  of  usage  may  show 
that  in  a  particular  manor  the  minerals  belong  to  tlie 
lord  without  any  possessory  title  in  the  tenant ;  and 
in  the  mining  districts  of  the  Northern  Counties,  where 
it  is  usual  for  the  mineral  strata  to  belong  to  separ- 
ate owners,  the  presumption  as  to  the  owner  of 
the  surface  having  possession  of  all  underground 
minerals  is  of  much  less  force  than  elsewhere  (i).  The 
lord  may  prove  a  right  to  enter  upon  the  copyhold  to 
dig  for  minerals,  the  usage  showing  what  the  nature 
of  the  original  grant  to  the  copyholder  had  been.  But 
no  claim  of  the  lord  to  a  privilege  which  would  have 
destroyed  the  value  of  the  original  grant  can  be  sus- 
tained.    Thus  it  has  been  held,  that  the  lord  cannot 

(a)  Grey  v.  Northumberland  (DuJce),  13  Ves.  236 ;  17  Ves.  281 ; 
EUton  V.  {Earl)  Granville^  5  Q.B.  701. 
(6)  Barnes  y.  Mawson^  1  M.  &  S.  84. 
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set  up  a  cnstom  to  dig  minerals  under  the  copyholds 
of  the  manor  so  as  to  let  down  the  snrface  of  the 
land  (a). 

By  special  custom  copyholders  of  inheritance^  or 
those  who  have  an  equivalent  estate^  as  tenants  for 
lives  with  right  of  renewal  or  of  nominating  the 
successor,  may  be  the  absolute  owners  of  the  trees 
upon  their  lands,  or  the  minerals  upon  the  surface  or 
in  quarries  and  mines,  and  in  such  a  case  they  may 
cut  timber  for  sale,  or  open  mines  and  quarries  (6). 
But  such  a  custom  cannot  be  sustained  by  copyholders 
for  lives  with  no  right  of  renewal  (c).  Under  customs 
of  this  kind,  copyholders  have  been  held  entitled  to 
take  for  their  own  property  the  copper,  coal,  brick- 
earth,  sand,  and  other  metalliferous  substances,  ores 
and  minerals,  within  their  copyhold  tenements.  And 
it  has  been  held,  that  a  custom  empowering  the 
tenants  to  take  one  sort  of  mineral  might  possibly  be 
evidence  of  their  right  to  take  minerals  of  other 
kinds  (d).  It  is  provided  by  the  Prescription  Act,  2 
&  3  Will.  4,  c.  71,  s.  1,  that  no  claim,  which  can  be 
lawfully  made  at  the  common  law  by  custom,  pre- 
scription, or  grant,  to  any  profit  in  any  person's  land, 
where  such  profit  shall  have  been  actually  taken  and 
enjoyed  by  any  person  claiming  right  thereto  without 
interruption  for  the  full  period  of  30  years  before  a 

(a)  Hilt(m  v.  (Earl)  GhranvOle,  5  Q.B.  701. 

(6)  RotDles  v.  Masouy  1  Brownl.  132  j  2  Brownl.  85,  192. 

(c)  Mardiner  v.  EUintt,  2  T.R.  746. 

(d)  Winchegter  {Bishop)  v.  Knight,  1  P.W.  406 ;  see  Curtis  v. 
Danid,  10  East,  273. 
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ihiit  or  action^  shall  be  defeated  or  destroyed  by  abow- 
ing  only  that  saob  profit  was  first  taken  at  any  time 
prior  to  that  period^  but  nevertheless  that  the  claim 
may  be  defeated  in  any  other  way^  by  which  it  might 
have  been  defeated  at  the  time  of  the  passing  of  the 
Act.  And  when  snch  profit  shall  have  been  so  taken 
for  a  period  of  60  years  before  the  suit  or  action,  the 
right  is  to  be  deemed  absolute^  unless  it  appears  that 
the  same  was  taken  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or 
writing.  This  provision  has  been  held  to  apply  to  the 
case  of  copyholders  claiming  mineraLs  or  other  profits 
in  their  tenements  by  custom  (a).  But  it  must  be 
remembered,  that  the  evidence  of  user  will  not  support 
the  daim  by  custom,  if  it  can  be  shown  independently 
that  the  custom  could  not  have  had  a  legitimate  origin, 
as  being  unreasonable  under  the  circumstances,  or  did 
not  in  fact  exist  at  some  period  since  the  commence- 
ment of  legal  memory.  The  absence  of  any  mention 
of  the  right  in  a  formal  statement  of  the  customs  of 
the  manor  made  under  proper  authority  would  upset 
the  daim.  "  If  a  custom  existed  at  a  particular  time 
to  give  the  tenants  a  right  to  the  minerals,  it  is 
natural  to  expect  that  they  would  not  omit  it  in  a 
minute  statement  of  the  customs''  (h).  And  in  the 
same  case  it  was  held,  even  though  there  were  instances 
of  surrenders  reserving  minerals,  surrenders  of  min- 

(a)  Eanmer  t.  Chance,  11  Jar.  N.S.  397 ;  see  PorUand  (Dvke) 
V.  HOI,  2  L.R.  Eq.  765. 
(6)  AngUtey  (Marquia)  t.  {Lord)  EatherUm,  lO  M.  &  W.  24L 
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erals  separately^  and  several  instances  of  working  for 
minerals^  that  "  if  there  be  an  agreement  or  acting  by 
any  of  the  copyholders,  under  circumstances  which 
render  it  impossible  to  believe  in  the  existence  of  the 
custom  at  the  time  when  they  so  acted  and  agreed, 
that  acting  and  agreement  must  be  evidence  whereby 
the  jury  would  conclude  (if  it  be  proved  to  have 
occurred  within  legal  memory)  that  the  custom  did  not 
then  exist,  that  it  is  not  a  custom  from  time  imme- 
morial, and  that  the  subsequent  usage  is  referable  to 
usurpation  and  not  right/'  And  in  a  recent  case  (a), 
where  there  was  evidence  to  prove  a  custom  of  this 
kind  in  the  absence  of  evidence  to  the  contrary,  the 
existence  of  a  customary  of  the  manor  compiled  within 
l^al  memory  was  held  to  be  conclusive  evidence 
against  the  existcApe  of  a  custom  to  take  minerals, 
which  was  not  mentioned  therein. 

(a)  ParUmd  (Dvke)  y.  HiU,  2 LR.  £q.  765. 
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Oeneral  rules  as  to  rights  of  commorir^laim  by  eus- 
tom^-^Gopyholders — Freeholders  by  prescription — 
Various  hinds  of  common — Common  of  pasture 
appurtenant — In  open  fields — Common  of  estovers. 
Of  taking  underwood,  8fC. — Common  of  turbary—^ 
Of  piscary — Common  appendant  of  freeholders— ^ 
Common  of  vicinage  —  Requisites  of  custovh  to 
have  common — Not  to  he  uncertain  or  indefinite- 
Produce  to  he  used  on  the  copyhold — Restrictions 
on  rights  of  commoners — Various  examples — Com- 
mon  for  neiv  copylwlds — Reserved  rights  of  lord — 
Minerals — Trees— 'Rabbit  ivari'cns — Buildings  on 
wastes  —  Conflicting  rights — How  measured  — 
Rights  of  commoner — How  to  be  used — Agistment 
not  alloivcd — Right  not  to  he  aliened — Remedies 
of  commoner  for  ivjury  —  Incidental  rights  — 
Representative  suits  —  Extinguishment  of  rights. 
Effect  of  purchase  of  waste — Of  enfranchisement, 
Righ t  how  revived  —  Release  —  A bandonment  — 
Effect  of  non'User — Presumed  release — Effect   of 
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destruction  of  tenement — Of  alteration — Severance 
of  the  right  from  the  tenement — Exhaustion  of  profit. 
Extinguishinent  by  inclosure — By  encroa^hment^^ 
By  approvement — Operation  of  Statute  of  Merton. 
Indosure  against  rights  of  pasture — Where  other 
rights  of  common  exist  —  Summary  of  cases  on 
approvement — Inclosures  by  special  custom. 

It  is  a  rule  of  law  that  no  one  can  be  entitled  by  Common. 

ers  by 

custom  to  take  the  profits  of  another  man's  soil  (a),  ouBtom. 
with  the  exception  of  copyholders  claiming  against 
the  lord  of  the  manor  (b) ,  There  are  cases  however 
in  which  it  is  difficult  to  distinguish  the  prescriptive 
claims  of  freehold  tenants  from  the  customary  claims 
of  copyholders,  where  the  freeholders  form  a  homo- 
geneous body  of  tenants  subject  to  customary  duties 
to  the  lord  of  the  manor,  and  entitled  each  by  a 
separate  prescription  to  rights  of  common  upon  the 
waste  (c). 

The  copyholders  are  allowed  to  claim  against  the 
lord  by  custom,  upon  the  ground  that  they  could  not 
otherwise  establish  a  right  of  common  at  all,  being  in 
theory  the  lord^s  tenants  at  will ;  and  a  claim  by  pre- 
scription cannot  be  made  by  such  tenants  on  the  land- 
lord's soil.     It  would  in  effect  be  a  claim  by  a  man  to 

(a)  GatewarcTs  case^  6  Co.  59 ;  MeUor  v.  Spatemanj  1  Wms. 
Saimd.  340,  c ;  Blewett  v.  Tregonningj  3  A.  &  E.  554 ;  AH.  Oen, 
V.  Mathias,  4  K.  &  J.  559 

(6)  Foiston  v.  Cracherodcj  4  Co.  31 ;  JDunstan  v.  Tresider^  5 
T.R.  2. 

(c)  Warrick  v.  Queen's  College,  Oxford  6  L.R.  Chy.  Ap.  716. 
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have  common  on  his  own  soil^  as  tlie  prescription 
woul4  be  laid  in  his  name^  and  the  essence  of  a  right 
of  common  is  that  it  should  be  claimed  in  the  land  of 
Bj  pre*  another  person.  But  where  copyholders  claim  a  right 
*°"^  *  of  common  ontside  the  manor^  this  difficulty  does  not 
arise^  and  they  are  no  longer  obliged  or  permitted  to 
set  np  a  custom^  but  must  prescribe  in  the  name  of 
their  lord^  alleging  that  he  and  they  whose  estate  he 
has  from  time  immemorial  have  had  the  privilege  for 
themselves  and  their  tenants  at  will  (a). 
Various  By  the  customs  of  various  manors  rights  of  the 
following  kinds  may  be  enjoyed  by  the  copyholders 
upon  the  wastes. 

1.  Common  of  pasture  appurtenant  to  copyhold 
lands  for  so  many  cattle  as  the  lands  will  sustain^  or 
for  a  fixed  number^  according  to  the  usage.  And 
when  a  number  of  copyholders  hold  an  open  field  in 
undivided  shares,  each  tenant  has  usually  a  right  at 
certain  seasons  of  the  year  to  pasture  his  cattle  over 
the  land  of  all  the  others,  which  may  be  viewed  as  a 
reciprocal  right  of  pasture  appurtenant  to  each  of  the 
undivided  tenements. 

2.  Common  of  estovers,  or  rights  of  taking  wood 
from  the  waste  for  use  upon  the  copyhold  tenement, 
similar  to  the  right  of  estovers  possessed  by  the 
tenant  over  the  wood  growing  on  his  copyhold  land, 
which  has  already  been  described(&).  This  kind  of 
common,  as  well  as  those  which  are  next  to  be  men- 

(a)  Foistan  y.  Crcteherode  4  Co.  31. 
(6)  AnU,  p.  209. 
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tioned,  may  be  limited  either  by  the  requirements  of 
the  tenant  or  by  some  fixed  limit  of  quantity,  accord- 
ing to  the  usage. 

S.  Bights  of  taking  underwood  and  such  products 
as  furze,  fern,  thorns,  hay,  rushes,  Ac.  which  very 
much  resemble  the  common  of  estoyers  and  are  some- 
times included  in  its  definition  (a). 

4.  Common  of  turbary,  being  the  right  to  take  turf 
or  peat  fit  for  fuel,  to  be  used  for  burning  in  the  copy- 
holder^s  house  (6).  In  some  manors  there  is  a  cus- 
tomary right  of  taking  coals  for  fuel,  which  is  similar 
in  its  incidents  to  the  common  of  turbary  (c). 

5.  Rights  of  taking  minerals  from  the  waste  for 
use  upon  the  copyhold  land,  as  stone,  sand,  clay,  and 
ores  of  various  kinds  {d). 

6.  Common  of  piscary,  being  the  right  of  taking 
fish  for  food  from  thje  streams  and  ponds  belonging 
to  the  lord  (e).  And  by  particular  custom  the  copy- 
holders may  have  other  rights  similar  in  their  nature 
to  those  which  have  been  described. 

Copyholders  cannot  claim  a  right  of  common  of  Common 
pasture  appendant,  in  the  proper  sense  of  the  word,  dant. 
that  being  a  right  given  to  freehold  tenants  of  ancient 
arable  land  by  virtue  of  their  original  grants.    The 
land  need  not  be  arable  at  the  present  time,  but  if  it 

(a)  SmWi  v.  Broumlaw  (Earl),  9  L.R.  Eq.  241. 
(6)    My. {Dean  &  Ch.)  v.  Warren,  2  Atk.  190. 
(c)  Portland  (Duke)  t.  HiUy  2  L.R.  £q.  765. 
{d)  Duberley  t.  Page,  2  T.B.  391;  Shakespeare  Y.  Pqjpin,  6 
XR  747. 

{€)  Bland  t.  Lipieombe,  4  E.  ft  B.  713. 
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is  arable  the  right  can  be  claimed  without  evidence  of 
actual  user^  and  if  it  is  not  arable  at  present  the  con- 
tinual usage  of  the  right  will  be  evidence  that  it  was 
arable  originally.  ^'  It  is  not  to  be  understood,  that 
every  tenant  of  a  manor  has  by  the  common  law  such 
a  right,  but  only  that  certain  tenants  have  such  a 
right,  not  by  prescription  but  as  being  by  common 
law  incident  to  the  grant.  This  right  is  not  a  common 
right  of  all  tenants,  but  belongs  only  to  each  grantee 
of  arable  land  (before  the  Statute  Quia  Emptores)  by 
virtue  of  his  individual  grant,  and  is  an  incident  there- 
to :  and  it  is  as  much  a  peculiar  right  of  the  grantee 
as  one  derived  from  express  grant  or  prescription, 
though  it  differs  in  its  extent,  being  limited  to  such 
cattle  as  are  kept  for  ploughing  or  manuring  the 
arable  land  granted  as  are  of  a  description  fit  for  that 
purpose ;  whereas  the  right  by  grant  or  prescription 
has  no  such  limits,  and  depends  on  the  will  of  the 
grantor '^  (a).  And  in  the  case  of  copyholders,  it 
depends  on  the  extent  of  the  original  grant  as  shown  by 
the  usage  under  the  custom, 
of  vici-  Common  of  vicinage  is  another  right  which  cannot 

"**®'  be  claimed  by  copyholders  under  a  custom.  This 
right  exists  where  the  tenants  of  adjoining  manors 
have  from  time  immemorial  intercommoned  on  a  waste 
or  commonable  ground  lying  between  them.  It  was 
at  one  time  thought  to  bo  not  so  much  a  right  of 
common  as  an  excuse  for  unavoidable  trespass,  but  it 

(a)  Dunraven  {EarJ)  v.  Llewellyn^  15  Q.B.  791 ;  see  Warrick  v. 
Queen's  CoU.  Oxford^  6  L.R.  Chy.  Ap.  7 10. 
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has  lately  been  held  to  be  a  reciprocal  right  of  common 
which  can  be  claimed  under  the  Prescription  Act^  and 
may  be  viewed  as  fonnded  on  mutual  covenants  not  to 
distrain  the  cattle^  implied  from  long  acquiescence  on 
both  sides  (a).  It  is  destroyed  by  any  complete  in- 
closure  or  division  between  the  neighbouring  wastes  or 
commonable  grounds  (b). 

Every  custom  under  which  any  of  these  rights  are  *.?2""f 
claimed  must  be  certain,  reasonable,  and  limited.  If  cnstom- 
uncertain,  it  cannot  be  shown  to  have  existed  from  ^mmon. 
time  immemorial,  for  every  custom  presupposes  an 
ancient  grant,  which  if  uncertain  would  have  been 
originally  void.  In  a  leading  case  (c)  on  this  part  of 
the  subject,  a  custom  was  pleaded  for  all  the  tenants 
having  gardens  to  dig  turf  on  the  waste  for  making 
grassplots  as  often  and  in  such  quantity  as  occasion 
required ;  and  the  Court  held  the  custom  to  be  void, 
as  being  uncertain  and  destructive  of  the  waste.  Lord 
EUcnborough  said  as  to  this,  that  '^a  custom  how- 
ever ancient  must  not  bo  indefinite  and  uncertain ;  in 
this  case  it  is  not  defined  to  what  sort  of  improvement 
the  custom  extends ;  it  is  not  stated  to  be  in  the  way 
of  agriculture  or  horticulture ;  it  may  mean  all  sorts 
of  fanciful  improvements,  aitd  every  part  of  the  garden 
may  be  converted  into  grass  plots,  and  mounds  of  earth 


(a)  Pritchard  v.  Powell^  10  Q.B.  589 ;  Jones  v.  Robins j  ibid. 
620.  In  the  latter  case  it  was  held  that  the  right  could  not  bo 
claimed  by  custom. 

(6)  GtdkttY,  Lopes,  13  East.  348. 

(c)  Wilson  V.  WiUes,  7  East.  121. 
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and  covered  with  tnrf  from  the  common.  Iliere 
is  nothing  to  restrain  the  tenants  from  taking  the 
whole  of  the  turbary  of  the  common  and  destroying 
the  common  altogether.  A  custom  of  this  description 
ought  to  have  some  limits  but  here  there  is  no  limita- 
tion to  the  custom  as  laid^  but  caprice  and  fancy. 
Then  this  privilege  is  claimed  to  be  exercised  when 
occasion  requires^  and  is  not  even  confined  to  the 
occasions  of  the  garden.  It  resolves  itself  therefore 
into  the  mere  will  and  pleasure  of  the  tenant^  which,  is 
inconsistent  with  the  rights  of  all  the  other  commoners 
as  well  as  of  the  lord.  The  third  plea  is  too  indefinite  : 
it  goes  to  establish  a  right  to  take  as  much  of  the 
turf  ofE  the  common  as  any  tenant  pleases^  for  mplri'ng 
bank  and  mounds  on  his  estate,  and  is  not  even  con- 
fined to  puposes  of  agriculture.  All  the  customs  as 
laid  are  bad,  as  being  too  indefinite  and  uncertain.'' 
Not  to  be  The  copyholders  can  only  take  the  produce  of  the 
Md^  ^'  waste  for  their  necessary  uses  in  their  tenements,  and 
not  for  sale  or  profit  (a).  But  in  some  cases  of  grant 
or  prescription,  which  do  not  extend  to  copyholders, 
the  commoner  who  is  entitied  to  a  certain  amount  of 
pasture  or  other  profit  may  sell  or  let  his  right  (6). 
Limita-  ^^  copyholder^s  rights  of  common  may  be  re- 
^^'^ht.^^  fitricted  in  many  various  ways,  besides  the  limitation 
of  the  quantity  measured   by  the  necessities  of  the 


(a)  Vdleniine  t.  Pennyj  Noy.  135 ;  ShakespeBtn  v.  Pqipm,  6 
T.R  747. 

(6)  Danid  t.  Bandipf  2  Ler.  67 ;  Bunn  t.  Channem^  5  Tuuii. 
244 ;  Oooke.  Indos.  37 ;  Woolryoh.  On  Commom.  83. 
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tenement  or  hj  some  other  customary  measure  of 
quantity.     In  some  manors  the  freeholders  have  their 
pasture  upon  one  part  of  the  waste^  and  the  copy- 
holders on  another  part  (a) .     The  copyholder's  right  of 
pasture  may  be  stinted  to  a  particular  number  of  cattle 
or  to  certain  kinds  of  cattle^  as  to  commonable  cattle 
in  the  strict  sense  of  the  word^  including  only  the 
cows,   oxen,  horses^  and  sheep^  which  are  used  in 
ploughing  and  manuring  the  land.    Where  the  waste 
is  part  of  an  ancient  forest^  it  is  unusual  for  the 
privilege  to  extend  to  sheep^  and  hogs,  goats,  and 
geese,  are  excluded(2?).     The  right  may  also  be  limited 
aa  to  the  time  of   enjoyment,  as  that  the  waste  or 
commonable  ground  shall  only  be  depastured  at  certain 
times  of  the  year.     And  there  is  frequently  a  custom 
for  the  homage  to  make  bye-laws  for  the  management 
and  regulation  of  the  common  from  time  to  time.    And 
so  with  the  other  rights  of  common  above-described, 
the  custom  of  the  manor  determining  in  each  case, 
whether  the  wood,  peat,  &c.  is  to  be  taken  at  all  times 
or  at  certain  seasons,  and  whether  over  the  whole  of 
the  waste  where  the  products  are  found,  or  in  places 
to  be  assigned  by  the  lord,  and  whether  at  the  com- 
moner's discretion  or  after  "  view  and  delivery  by  the 
bailiff,"  or  the  like.     And  it  will  be  remembered,  that 
the  rights  of  taking  estovers,  minerals,  and  the  like, 
do  not  extend  over  the  whole  waste  as  was  formerly 
supposed,  but  are  confined  to  those  places  where  the 
produce  is  actually  found  (c). 

{a)  See  FoMm  y.  Crcu^ierodej  4  Co.  31. 

(6)  Manwood.  Foreets.  86,  95, 100 ;  3  Bulst.  213. 

(c)  Peardon  t.  UnderMU,  16  Q.B.  120. 
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In  moat  places  the  customary  rights  of  common  are 

confined  to  ancient  copyhold  tenements,  the  tenants  of 

new  copyholds  created  under  a  custom  being  excluded 

from  pasture,  and  the  owners  of  new  houses  being 

excluded  from  taking  turf  for  fuel,  and  the  like.     But 

a  new  house  built  upon  an  ancient  site  is  regarded  as 

having  the  privileges  of  the  ancient  tenement  (a). 

Beseryed        The  commoner's  riffhts  in  some  manors  are  much 

rightB  of  ° 

lord.  restricted  by  the  reserved  rights  of  the  lord  to  take 

the  minerals,  and  otherwise  to  deal  with  the  waste  in 
a  way  which  is  prejudicial  to  the  interests  of  the 
tenants. 

Thus,  where  not  restrained  by  the  extent  of  the 
copyholders'  custom,  the  owner  of  the  minerals  has  a 
right  to  make  shafts  and  pits,  to  open  quarries  or  dig 
pits  for  taking  clay  or  brick-earth,  or  to  search  for  and 
take  other  minerals,doing  as  little  damage  as  possible (fc). 
And  the  commoner  cannot  cut  down  trees  planted  by 
the  lord  upon  the  waste,  although  there  be  not  a 
sufficiency  of  common  left.  The  owner  of  the  waste 
may  store  it  with  rabbits  and  the  commoners  have  not 
the  right  to  stop  up  the  burrows  (c).  By  the  Statute 
of  Westminster  the  Second,  13  Edw.  1  c.  46,  de- 
claratory of  the  common  law,  the  owner  may  enlarge 

(a)  Coda/rd  v.  Wingfiddj  2  Lev.  44 ;  LvttrdVs  case,  4  Co.  88 ; 
see  Arundd  y.  SteerCy  Cro.  Jac.  25.  It  is  said  that  a  custom  for 
the  tenants  of  houses,  whether  old  or  new,  to  have  estoyers,  might 
be  upheld  as  reasonable.  Warrkk  v.  Queen's  College^  Oxford^  6 
L.R,  Chy.  Ap.  716. 

(b)  Bateson  v.  Gi-em,  5  T.R.  411. 

(c)  Cotyper  y.  MarsihaUj  1  Burr.  259.  Haasard  v.  Cantrellj  1 
Lutw.  101. 
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his  own  house  or  curtilage,  or  build  any  wind-mill, 
sheep-cote,  cow-house,  or  a  dwelling  house  for  any 
servant  employed  about  the  waste,  without  reference 
to  the  sufficiency  of  common  remaining.  The  extent 
of  the  owner's  rights  can  only  be  determined  by  the 
usage.  It  has  been  held,  that  where  the  question 
arises  which  of  the  two  rights  is  to  be  subservient  to  ^^^ 

°  .  deter- 

the  other,  the  right  of  the  owner  of  the  soil  will  in  minec. 
general  be  deemed  superior  to  that  of  the  commoner, 
but  that  if  the  custom  shows  the  owner's  right  to  be 
subservient  to  that  of  the  commoner,  the  former  can- 
not use  the  common  beyond  that  extent  (a) .  There  seems 
to  be  hardly  any  limit  to  the  possible  variations  of  the 
commoner's  privileges,  which  in  one  manor  may  be 
nearly  valueless,  and  elsewhere  nearly  equivalent  to  a 
separate  estate  in  the  land.  Subject  to  the  invariable 
rules,  that  the  commoners  will  not  be  allowed  to  take 
the  whole  of  the  produce,  and  that  the  owner  of  the 
soil  will  not  be  allowed  to  destroy  the  common,  the 
usage  will  determine  the  nature  of  the  tenant's  rights, 
the  greater  or  less  extent  of  the  privileges  at  the 
present  time  being  evidence  in  each  case  of  the  nature 
of  the  original  grant. 

The  commoner  has  no    estate    in    the    land,    but  Bighte  of 
only  a  right  to  enter  for  the  purpose  of  using  his  er. 
common,  and  cannot  take  any  other  product  of  the  soil. 
"He  cannot  take  wood,  hay,  or  other  profit  there 
growing,  or  cut  down  bushes,  fern,  or  the  like  (without 

(a)  Baieson  v.  OreeUj  5  T.R.  411.    See  Folhard  v.  Eemmettj 
UmL.  417 ;  and  EUton  v.  {Earl)  QranvilU,  5  Q.B.  729. 
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a  special  custom)  althongh  they  prejudice liia  common; 
and  a  commoner,  though  lie  have  a  right  by  cnstom  to 
cut  fern,  may  not  scatter  the  ashes  which  a  stranger 
has  made  by  cutting  or  burning  it  ^*  (a).  And  it  is  a 
general  rule  that  all  interferences  with  the  soil,  beyond 
the  actual  taking  of  the  produce  subject  to  the  right  of 
common  are  unlawful  in  the  absence  of  a  special 
custom  or  prescription. 

How  to  Rights  of  common  are  in  general  exerciseable  only 
by  the  commoner  himself ;  but  in  certain  cases,  where 
the  right  has  been  created  by  grant  and  the  qnantiiy 
to  be  taken  is  certain,  the  commoner  may  sever  his 
appurtenant  right  and  grant  it  to  a  stranger  (&)  •  Thus 
where  a  freeholder  has  common  of  pasture  appurten^ 
ant  for  a  fixed  number  of  cattle,  he  may  allow  a 
stranger  to  use  his  right  with  the  same  number  of 
cattle,  because  no  alteration  is  thereby  made  in  quantity 
of  profit  to  be  taken  from  the  waste.  And  so  when  a 
commoner  by  grant  has  a  right  to  take  a  certain 
quantity  of  wood,  turf,  or  the  like>  the  right  may  in 
general  be  severed  from  the  tenement  to  which  it 
appertains.  But  this  rule  does  not  apply  to  copy- 
holderSj  their  custom  always  being  to  have  common 
on  the  wastes  for  their  own  use  in  respect  of  their 

Agitt-  copyhold  tenements(c) .  A  copyholder  therefore  is  not 
allowed  to  take  pasture  with  the  cattle  of  other  persons, 
even  though  he  should  at  the  time  have  none  of  his 

(a)  See  the  oases  collected,  3  Com.  Dig. '  Common'  H. 
(6)  Banid  y.  ffansUpf  2  Lev.  67.     Laihbury  y.  ArnM,  1 
Bingh.  217. 
(c)  Ante,  p.  220. 


ment. 
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own^  with  an  exception  as  to  cattle  hired  for  nse  upon 
his  copyhold  land ;  and  so  a  copyholder  cannot  aliene 
his  right  of  estovers,  turbaiy,  or  piscary  to  a  stranger. 

The  commoner  cannot  maintain  an  action  of  trespass 
for  damage  done  to  the  soil^  but  will  have  an  action  on 
the  case  against  anyone  who  distnrbs  or  impedes  the 
exercise  of  his  right.  If  he  suffers  by  the  way  in 
which  the  owner  uses  the  soil,  he  cannot  by  his  own 
act  remedy  the  injury,  as  by  filling  up  pits  or  the  like, 
but  must  bring  an  action  (a).  ''An  action  will  lie 
against  the  lord  for  a  surcharge  of  any  kind  or  for  any 
unnecessary  opening  of  the  soil,  whereby  the  copi- 
moner's  cattle  are  injured.'^  And  an  action  may  be 
brought  by  the  commoner  against  any  other  person 
who  surchai^es  the  common,  or  who  injures  it,  as  by 
rCTUoving  the  manure  lying  there  so  as  to  impoverish 
the  soil,  or  by  digging  clay  and  scattering  it  upon  the 
waste,  or  by  any  other  act  to  the  disturbance  of  the 
right. 

The  commoner  may  distrain  the  cattle  of  a  stranger 
doing  damage,  but  cannot  distrain  when  cattle  are 
put  in  under  a  colour  of  right,  as  where  the  owner  or 
another  commoner  puts  in  more  than  the  right  number 
of  cattle  (6). 

*'  If  the  ovhier  has  prejudice  in  the  soil  where  the 
common  is,  he  will  have  remedy  by  action  as  in  his 
other  laaids.    If  the  cattle  of  a  stranger  are  there  he 


(a)  Patter  v.  Ncyrth,  1  Wma.  Saund.  353. 
(&)  See  the  cases  collected,  3Ck)m.  Dig.  '  Conunon.'  H.  and  Gooke. 
On  Indosures. 
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may  drive  them  out  or  impomid  them,  or  inaini4un 
trespass,  and  so  if  he  finds  the  cattle  of  a  stranger^  h3 
may  drive  the  cattle  ci  a  commoner  with  them  to 
pound  upon  the  waste  in  order  to  separate  them, 
without  any  custom.  So,  by  custom,  he  may«lriva 
the  cattle  of  a  commoner,  to  soe  whether  the  cattle  of 
a  stranger  are  there,  or  whether  the  common  is  sur* 
charged,  but  not  without  a  custom  aDcgod.  And  if 
the  common  be  surcharged,  he  may  detain  tho  cattle 
tiU  satisfaction  for  the  trespass,  without  a  castoTu. 
If  the  tenant  himself  siuncharges  ihe  common,  tho  lord 
may  destrain  the  lieasts  as  damage  feasant,  and  s:>  if  the 
tenant  puts  in  cattle  not  lemnt  and  canchani,  where  he 
has  a  right  only  for  cattle  levant  and  co^iehant,  or  the 
lord  may  have  trespass  against  the  tenant  **  {a).  But 
while  exercising  his  rights,  the  commoner  is  not 
sponsible  for  damage  that  might  arise  from  the  n 
gence  of  others,  as  where  the  owner  of  the  waste  seta 
np  a  stack  of  com  there  which  is  eaten  by  the  cattl^ 
or  the  like  {b). 
liuridefi.^  The  right  of  common  includes  sll  the  facilitiea  of 
ingress,  egress,  &c.,  which  are  necessary  to  its  enjoy- 
ment, and  the  commoner  has  therefore  a  right ''  to 
abate  every  obstruction  to  his  cattle's  gprazing  the  grass 
which  grows  upon  the  spot  of  ground,''  as  by  pulling 
down  gates,  hedges,  and  fences :  and  he  is  not  restricted 
to  pulling  down  only  so  much  as  is  required  for  the 
entry  of  the  cattle  {e), 

(a)  3  Com  Dig  *  Common.*  K. 

(6)  Ibid. 

(c)  Cooper  v.  MatMhaU,  1  Burr.  265. 
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In  cases  of  dispute  between  the  owner  of  the  waste  ^^^ 
and  a  nnmber  of  persons  having  or  claiming  common  mitg. 
ihere^  the  Courts  of  Equity  have  been  accustomed  to 
permit  general  snits  to  be  brought  either  by  one  person 
claiming  or  defending  a  right  against  a  number  of 
oth^s,  or  by  a  number  of  persons  against  the  one  who 
impedes  their  general  rights  in  order  to  prevent  a  mul- 
tiplicity of  suits  and  actions.  ''  And  all  persons  having 
a  right  in  common  which  is  invaded  by  a  common 
enemy^  although  they  may  have  different  rights  inter  se 
are  entitled  to  join  in  attacking  the  common  enemy  in 
defence  of  their  common  right  "{a). 

On  these  principles  the  Court  of  Chancery  has  con- 
firmed the  rights  of  owners  making  indosures,  leaving 
a  sufficiency  of  common :  and  it  has  been  lately  held, 
that  one  freehold  tenant  of  a  manor  filAiming  under  a 
a  presumed  ancient  grant  can  sue  on  behalf  of  himself 
and  all  the  other  freehold  tenants  to  protect  their 
rights  over  the  waste,  against  the  lord  making  an 
indosure  (6).  So  one  person,  who  was  a  copyholder 
and  also  a  freehold  tenant  of  a  manor,has  been  allowed 
to  sue  on  behalf  of  himself  and  all  the  other  freehold 
and  copyhold  tenants  (c).  Wh^re  a  bill  has  been  filed 
against  the  lord  by  one  tenant  on  behalf  of  himself 
and  all  the  other  copyhold  and  freehold  tenants,  he  was 
not  allowed  to  amend  his  bill  by  adding  the  name  of 
an  enfranchised  copyholder  as  a  co-plaintiff,  it  having 

(a)  Warrkk  v  Qtiem'«  CW.  Orf,  10L.B.  Eq.  105. 
(5)  Ibid, 

(c)  Smiih  t  (JSM)  Broumlow,  9  L.R.  £q.  24L 
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been  known  at  the  time  of  filing  the  bill  that  there 

were  many  enfranchised  copyholders  of  the  manor  who 

might  have  similar  rights  over  the  waste  (a). 

Extin-  i^e  copyholder's  right  of  common  may  be  extin- 

meni.        gnished  in  several  ways.     It  is  a  rale  in  the  case  of 

freeholds^  that  a'  right  of  Common  is  destroyed  when 

the  commoner  purchases  an  estate  in  the  waste  eqnal 

in  duration,  quality,  and  all  other  circumstances,  to  the 

estate  which  he  had  in  the  right  of  common  :  and  in 

the  case  of  a  common  apportenant  this  is  said  to  result 

from  such  a  purchase  of  any  portion  of  the  waste :  and 

any  unity  of  possession  will  suspend  the  right  of 

common.     But  in  the  case  of  a  copyhold,  the  right  of 

common  wiU  be  capable  of  reviving,  so  long  as  the 

tenement  remains  demiseable  by  copy  of  court-roll  (b), 

Purdiase.  "^^  right  of  common  belonging  to  a  copyholder  by 

custom  will  not  be  destroyed  by  his  purchase  of  the 

manor,  or  at  least  will  again  attach  to  the  land  as  soon 

as  it  becomes  copyhold  again  after  the  merger  of  the 

titles. 

Enfran.         'Tho  right  is  lost  by  an  enfranchisement  of  the  copy- 

^JJJj        hold,  unless  there  are  special  words  to  continue  it; 

but  this  does  not  apply  to  enfranchisements  under  the 

Copyhold  Acts  (c). 

When  Where  a  copyholder  for  life  had  common  by  custom, 

and  the  lord  g^ranted  to  him  the  freehold  inheritance 


(a)  Peek  v.  Spencer^  5  L.R  Chy.  648. 
(6)  Badger  v.  Ford,  3  B.  &  A.  153. 

(c)  4  &  5  Vict.  c.  35,  s.  81 ;  15  &  16  Tict.  c.  51,  b.  45 ;  and  21 
&  22  Vict.  0.  94  J  see  Chapter  xi.  On  en&anchiaement)  pad. 
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with  the  appnrtenanceSj  it  was  held  that  the  light  was 
lost^  because  it  had  been  "  attached  to  the  customary 
estate  and  not  to  the  land'' (a).  So  where  a  copy- 
holder had  common  of  estovers  by  custom^  and 
purchased  the  freehold  with  all  commons  appertaining 
thereto^  the  right  was  said  to  be  lost,  ^'  but  if  there 
had  been  special  words  to  make  a  new  grant  of  the 
like  common  as  he  had  before ;  that  would  have  been 
good  "{b).  And  it  was  there  held,  that  the  words ''  all 
eommons  used  or  occupied  with  the  said  messuage '' 
operated  as  a  grant  of  a  new  right  of  conunon.  In 
another  case,  where  the  lord  had  granted  the  freehold 
together  with  all  commons  belonging  or  appertaioing 
thereto,  and  after  the  enfranchisement  disputed  the 
tenant's  title  to  conunon,  it  was  decreed  in  equity  that 
the  tenant  should  enjoy  the  same  right  as  he  had 
before,  notwithstanding  the  l^al  defect  in  his  grant, 
because  the  circumstances  showed  the  intention  of  the 
grantor  that  it  should  survive  (c). 

When  however  the  copyholder  has  common  on  the 
land  of  a  stranger,  not  by  custom  but  by  prescription 
in  the  name  of  the  lord  of  the  manor,  the  right  is  con- 
sidered to  appertain  to  the  freehold  inheritance  and 
not  to  the  customary  estate,  and  it  will  not  be  lost  in 
any  case  by  enfranchisement  {d). 


(a)  Marsham  y.  ffurUerj  Cro.  Jac.  253. 

(b)  Bradshaw  v.  Eyre,  Cio.  Elis.  570.    But  see  Lee  y.  Edtoardi, 
1  Brown  L.  173. 

(c)  Styant  v.  Stoker,  2  Vem.  250. 
\d)  Crotother  v.  Oldjfield,  6  Mod.  20. 
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B^Mie  Every  right  of  common  may  be  extmgoifllied  by  a 
daammU  release  of  it  to  the  owner  of  the  soil  where  it  has  been 
exercised.  And  the  right  may  also  be  lost  by  abandon- 
ment (a).  The  commnnioation  of  an  intention  to 
abandon  the  rights  if  acted  upon  by  the  other  partji 
will  determine  the  right,  and  though  the  commoner 
may  not  have  the  intention  to  abandon,  it  wonld  seem 
that  if  he  induces  the  other  person  to  believe  that  the 
right  is  gone,  as  by  doing  some  act  inconsistent  with 
having  the  right,  the  commoner  wonld  be  prednded 
from  setting  up  his  privilege  again.  Mere  disuse  of 
the  privilege  will  in  most  cases  amonnt  to  no  mora 
than  evidence  of  an  intention  to  abandon,  which  may 
be  rebutted  by  other  circumstances,  as  that  the  com- 
moner had  no  occasion  to  use  the  privilege.  And  even 
after  disuse,  and  a  temporary  conversion  of  the  tene- 
ment to  purposes  inconsistent  with  using  a  right  of 
common ,  the  commoner  might  disclaim  an  intention 
to  give  it  up  (5).  Though  a  person  entitled  to  a 
right  of  common  be  not  in  the  actual  enjoyment  of  it, 
yet  by  non-user  only  for  a  time  he  does  not  cease  to 
have  a  vested  estate  or  interest  therein  (c). 

After  non-user  for  a  very  long  period  it  is  said  that 
a  release  will  be  presumed,  ( unless  some  reason  be 
shown  for  the  omission  to  exercise  the  right).  In  the 
case  of  Begina  v.   Ohorley  {d),  (which  was  concerned 


(a)  Ca^r  y.  Lambert.  1  L.  R.  Exoh,  168. 

(6)  Ibid, 

(e)  Co.  litt.  114  b, 

((Q  12  Q.B.  515.    Compare  Moore  v.  Bawtonj  3  B.  &  C.  339. 
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wiUi  an  easemoit),  it  was  eaid^  that  '^  if  the  party 
who  Jbas  acquired  a  right  by  grants  ceases  for  a  long 
time  to  make  use  of  the  piivilege  which  has  been 
granted  to  him,  it  may  then  be  presnmed  that  he  has 
released  the  right.  It  is  said  however,  that  as  he  can. 
only  acquire  it  by  twenty  years'  enjoyment,  (in  the 
case  <^  an  easement  of  light),  it  ought  not  to  be  lost 
without  disuse  for  the  same  period :  and  that,  as  en- 
joyment for  such  a  length  of  time  is  necessary  to 
found  the  presumption  of  a  grant,  there  must  be  a 
rimiliar  non-user  to  raise  a  presumption  of  a  release: 
and  this  reasoning  may  perhaps  apply  to  a  right  of 
common,  or  way/'  Buc  a  much  longer  disuse  may  be 
erplained  by  the  circumstances  of  the  case  so  as  to 
raise  no  presumption  of  release  or  of  abandonment, 
and  it  must  after  all  be  always  a  question  of  evidence 
of  intention  (a).  And  so, ''  the  cesser  of  use,  coupled 
with  any  act  clearly  indicative  of  aa  intention  to 
abandon  the  right,  would  have  the  same  effect  as  an 
express  release  without  any  reference  to  time  ''(&)• 

The  intention  to  abandon  a  right  of  common  may  Destrao* 
be  evinced  by  a  destruction  or  alteration  of  the  tone*  aiteratioB 
ment  to  which  the  privilege  was  al  tached.    Thus  when  ^^^^ 
pastuie-land  is  converted  into  building  ground,  and  " 
covered  with  houses  and  gardens  on  which  cattle  can- 
not be  maintained,  it  is  obvious  that  any  customary 
privileges  of  husbandry  will  be  extinct.    But  it  has 
been  lately  held,  that  a  right  of  common  was  not  ex- 

(a)  TFord  T.  Ward,  7  Exch.  838. 
(6)  Bigina  ▼.  ChorUy,  12  Q.B.  515. 


232  LAW  or  COPYHOLDS. 

tingtiished  by  a  conversion  of  pasture  into  an  oTchard 
and  garden^  a  bnilding  liaving  also  been  erected  on 
part  of  the  land.  '^  It  had  land  in  a  state  in  which 
it  might  have  been  laid  down  for  pastnre  or  been  cul- 
tivated so  as  to  produce  plants  and  roots  for  the 
support  of  cattle ;  it  was  not,  therefore,  the  case  of  a 
dominant  tenement  so  changed  in  character  as  that 
cattle  might  not  be  fed  off  its  produce,''  and  a  clahn 
of  common  of  pasture  under  the  Prescription  Act  for 
so  many  cattle  as  the  land  could  support  was  sus- 
tained (a).  When  a  right  of  common  is  appurtenant 
to  a  house,  as  where  a  copyholder  has  by  custom  a 
right  of  turbary  or  estovers,  it  will  be  lost  by  a  des- 
truction of  the  house,  provided  that  there  is  no  in- 
tention to  rebuild  {b).  And  similar  rights  are  lost  hj. 
such  alterations  of  the  tenement  as  are  inconsistent 
with  the  purposes  for  which  the  right  of  common  was 
given  (c). 
Seve-  '^^  right  of  common  may  also  be  destroyed  by 

severance  from  the  tenement  to  which  it  was  annexed, 
as  where  the  copyholder  alienates  the  tenement,  and 
attempts  to  reserve  the  privileges  which  were  given 
for  its  necessary  uses  and  profitable  enjoyment.  It 
will  also  come  to  an  end  of  course  when  the  produce 
of  the  waste,  which  was  to  be  shared  by  the  commoner. 


{a)  Carr  v.  Lambert^  1  L.R.  Eich.  168. 

(6)  Moore  v.  Eawson,  3  B.  &  C.  339.  Dunstan  t.  Tredder,  5 
T.R.  2.  StaU  V.  StoU,  10  East.  343.  Arktt  v.  EUis,  9  B.  A  C. 
685. 

(c)  JbuUrd's  casCj  4  Co.  86. 
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lias  been  destroyed  or  exhausted,  as  where  the  peat  in  Kxhaiw- 
a  turbary  has  been  used  up  for  fuel,  or  where  particular  profit, 
kinds  of  minerals  or  other  produce  can  no  longer  be 
found  by  the  commoners. 

The  copyholder's  rights  of  common  are  extinguished  inclosure 
by  an  inclosure  of  the  waste,  whether  such  inclosure 
be  made  by  agreement,  encroachment,  approvement  by 
the  owner  of  the  soil,  or  under  a  local  custom  or  Act 
of  Parliament  (a).  M 

Agreements  to  inclose  lands  without  application 
to  the  Inclosure  Commissioners  have  now  become  ex- 
ceedingly rare,  chiefly  from  the  difficulty  of  obtain- 
ing the  assent  of  eveiy  commoner. 

After  an  inclosure  by  encroachment  has  stood  for  EncroaolL. 

ment. 


(a)  The  Indosore  Acts  ore  very  numeroofl.  Besides  the  general 
Act  of  1845,  8  &  9  Vict.  c.  118,  under  which  incloBures  are  now 
e^cted,  and  about  4000  Local  Acts,  the  following  Acts  require 
special  notice,  viz.  29  Geo.  2,  o.  36,  for  making  temporary  in^ 
closures  to  promote  the  growth  of  timber :  12  Anne  c.  4,  for  en- 
dowing chapelries  in  the  West  Riding :  the  General  Inclosure  Act, 
13  Geo.  3,  c.  81,  "  for  the  better  cultivation,  improvement,  and 
r^olation,  of  common  arable  fields,  wastes  and  pastures, '*  the 
Common  Fields  Inclosure  Act  of  1836,  6  &  7  Will.  4,  c.  115,  now 
supersededby  the  Actof  1845,and  the  Acts  amending  the  Actof  1845, 
9&10  Vict.  c.  70 ;  10  &  11  Vict.  c.  Ill ;  11  &  12  Vict.  c.  99  ;  12  &  13 
Vict  c.  83 ;  15  &  16  Vict.  c.  79  ;  17  &  18  Vict.  c.  97 ;  20  &  21 
Vict,  c.  31 ;  &  22  and  23  Vict.  c.  43. 

The  various  kinds  of  lands  subject  to  be  inclosed  under  the 
provisions  of  these  Acts  are  enumerated  in  the  principal  Act,  8  & 
9  Vict.  0.  118,  s.  11. 

For  the  procedure  under  the  Act  see  Cooke.  On  Indasures^  and 
the  forms  supplied  by  the  Inclosure  Commissioners,  printed  or 
described  in  the  Appendix,  pod. 
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twenty  years,  ihe  claiioB  of  commoners  will  be  barred 
by  the  Statnte  of  Limitations  (a). 

CopyliolJei*8  are  subject  also  to  the  right  of  the  lord 
of  a  manor  or  other  o»^<«er  of  a  waate,  mhean  Ane  m 
more  than  suf&cieut  common,  to  "  approve  "  or  inclose 
for  his  own  benefit  {b) ;  th^  iniy  lies  on  the  person 
making  the  indosnre  to  show  that  sufficient  pastuie 
remains;  and  provided  this  is  the  case  at  the  time  of 
making  the  inclosure,  the  validity  of  the  act  will  not 
be  affected  by  the  fact  that  the  pasture  may  afterwards 
turn  out  to  be  not  sufficient,  and  a  similar  inclosore 
may  be  made  as  often  as  iu  happens  that  more  than 
sufficient  remains  for  the  commoners, 
gtftiato  ^^  Statute  of  Merton,  which  declared  the  owner's 
right  to  inclose  against  common  of  pasture,  has  no 
reference  to  the  case  of  oommoners  having  rights  of 
turbary,  estovers,  or  the  like. 

It  is  clear  that  many  distinct  rights  of  common  may 
exist  independently  of  each  other  in  different  parts  of 
the  same  manorial  waste.  '^  A  right  of  turbary  may 
be  exerciseable  in  the  fenny  and  marshy  places,  or  in 
places  where  the  pared  surface  of  the  soil  will  provide 
fuel  for  the  commoner;  a  right  of  estovers  may  be 
used  in  the  portions  covered  with  wood,  or  where  the 
plants  grow,  which  may  be  taken  for  fuel  imd  repairs  ; 


(a)  Low  V.  Carpenter,  6  Exoh.  825 ;  and  aee  the  General  In- 

dofluie  Act  of  1845,  as.  50,  52. 

(&)  Shakeqteare  ▼.  Pqipin,  6  T.B.  741.  See  Reedli.  JodreO,  2 
T.R  401.  Grant  v.  Gunner,  1  Tumt.  435.  Weehea  ▼.  Stoker,  2 
Vem.  301.    Arikington  y.  Fawkee,  ibid.  356. 
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a  common  of  piscaiy  may  be  exercised  in  the 
and  ponds,  a  common  of  digging  in  the  qnarries^  sand* 
pits,  and  coal  mines ;  while  a  common  of  pasture  may 
very  often  be  taken  over  the  whole  waste,  not  only  in 
places  where  pasture  can  be  taken  by  the  cattle,  but 
also  whereyer  they  may  range  in  search  of  food.  The 
question  has  therefore  arisen  on  several  occasions 
whether  indosures  can  be  made  against  common Jof 
pasture  under  the  Statute  of  Merton  in  wastes  where 
ihrae  other  rights  exist;  and  it  was  decided,  in  the 
ease  of  Fawcett  v.  Strickland  (a),  that  the  owner  of 
the  soil  may  inclose  a  portion  of  it  for  his  own  use 
against  tenants  having  rights  of  pasture,  notwithstand- 
ing that  the  same  tenants  have  also  appurtenant  rights 
of  tnrbaiy,  piscary,  estovers,  digging,  &c.  provided 
that  he  satisfied  the  requirements  of  the  statute  by 
leaving  su£Scient  pasture,  and  did  not  injure  the  minor 
rights  of  common''  (5). 

Although  the  lord  cannot  inclose  against  such  a  right 
of  turbary  under  the  Statute  of  Merton,  yet  where 
there  are  two  or  more  rights  of  common  in  the  same 
waste,  the  right  of  turbary,  &c.,  will  not  hinder  the 
owner  from  inclosing  against  conunon  of  pasture 
because  they  are  distinct  rights.  ''  Supposing  that 
one  man  has  common  of  pasture  and  another  a  common 
of  turbary  in  the  same  waste,  he  that  has  the  former 


(a)  wake,  57 ;  2  Com.  677. 

(b)  This  subject  is  treated  at  greater  length  in  the  writer's 
treatise  on  Commons  and  Waste  lands,  from  which  the  above 
sentences  are  extracted. 
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cannot  jnstify  throwing  down  the  lord^s  incloBnreSj 
provided  there  be  sufficient  pasture  left, because  another 
person  has  common  of  turbary.  And  wherever  rights 
are  in  their  nature  perfectly  distinct,  as  these  certainly 
are,  it  will  be  just  the  same  though  they  happen  to 
concur  in  one  and  the  same  person.  The  statute  does 
not  extend  to  any  other  rights,  and  yet  it  would  seem  to 
be  absurd  to  say  that  a  lord  cannot  inclose  against 
conmion  of  pasture,  because  his  tenants  or  some  other 
persons  have  common  of  piscary  or  estovers  in  the 
same  waste :  whereas  his  inclosure  may  be  no  inter- 
ruption to  their  enjoyment,  and  very  probably  their 
commons  may  be  the  better  for  such  an  inclosure. 
If  indeed  their  common  of  estovers  or  piscary  wero 
affected  by  it,  or  if  they  were  interrupted  in  the  enjoy- 
ment of  their  rights,  they  might  certainly  bring  their 
action,  and  the  lord  could  not  justify  an  inclosure  iu 
prejudice  of  such  rights  "  (a) . 

A  comparison  of  the  cases  relating  to  inclosures  iu 
wastes  where  there  are  rights  of  common  other  than 
common  of  pasture  will  show,  that  under  the  Statnto 
of  Merton  the  owner  may  inclose  against  appendant 
and  appurtenant  rights  of  pasture,  leaving  sufficient 
pasture,  although  the  same  persons  or  others  have 
other  rights  of  common  in  the  same  waste,  as  commoa 
of  turbary,  estovers,  piscary,  digging,  Ac.,  whether 
appurtenant  or  in  gross :  but  the  exercise  of  these 


(a)  Per  WiUeo  C.  J.  in  Faweett  v.  StrickUmd.    See  WillcB, 
Shakespeare  y.  Peppin^  6  T.R.  741. 
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righta  mnst  not  be  impeded  by  the  inclosnre :  and 
that^  without  reference  to  the  statute,  the  owner  may 
inclose  portions  of  ground  wherein  other  rights  of 
common  are  exercised,  provided  he  does  not  thereby 
infringe  the  original  grant  and  permission,  the  nature 
of  which  is  shown  by  the  extent  of  the  copyholder's 
custom. 

By  the  customs  of  a  grfeat  many  manors  portions  of  Inolo- 
the  waste  may  be  inclosed,  and  granted  as  new  copy-  gpeciiJ 
holds  with  the  consent  of  the  homage :  and  are  thereby 
discharged  of  all  the  previously  existing  rights  of 
common.  In  some  few  manors,  the  copyholders  have 
power  by  custom  to  make  inclosures  of  waste  lands 
adjoining  their  tenements  and  so,  either  permanently 
or  for  a  definite  period  according  to  the  custom,  to 
discharge  the  lands  from  the  rights  of  commoners  (a). 

(a)  Bculcat  y.  WinmiUj  2  Camp.  261.  And  see  ClarJcson  v. 
Woodhouse,  5  T.R  412,  n.  referring  to  inclosures  of  places  nsed 
for  common  of  torbaiy,  after  the  peat  has  been  exhausted. 


custom. 
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Naifwre  of  manorial  eawrU^^owrts  rarely  held-^^Except 
for  eopyholder9''^ourt'ba/ronn-^How  often  hddr-^ 
Oourt'leet — View  of  FranhpUdge — lie  naiure-^ 
Jv/ry  how  euwrnonedr^Duties  of  jury^-^Ouatomary 
eawrt^-^Dietmguished  from  court-haron — Offices  of 
steward  and  bcuUiff-^Practice  of  the  court^^Notice 
to  be  givenr^Btyle  of  cov/rt^^Duty  of  homage-^ 
PresentTnente  —  Byc'laws  —  To  what  they  may 
extend-^Whether  binding  on  strangere-^Agreemeni 
to  lease  waste^^To  make  regidaiions  for  common^^ 
Effect  of  verdict  of  homa^o-^iMies  how  summoned » 
How  often — Of  how  many  jnrors^^ustomary  in- 
dosif/reS'^Distinguished  from  approvements-'^OuS' 
Uymary  inelosv/res  in  forests—^Mode  of  making  in^ 
doswree-^onsent  of  hom^e  reqwhred^'Freeholdere 
swmmoned  on  homage  by  custom — Authority  of 
steward  to  make  grants^-^To  whom  grant  may  be 
made--^From»ions  of  the  Copyhold  Act,  1841 — 
Steward    how    appointed — His    duties — To    hold 
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€ourU — To  make  grants  and  admitta/ncsS'^To  keep 
the  courUrolU^^Kow  to  be  kept^^To  prepa/re  9^^* 
renders  by  custom^^InapecUan  of  court-rolle^-' 
When  permitted  and  to  whomr^^Inspeeiion  of  other 
reeords^'Siewa/rd'e  feee^^Amomit  how  regtdated-^ 
By  eustom'^By  amumnt  of  labour ^^Oaee  of 
Traheme  v.  (Gardner — Amount  of  customa/ry  fee^^ 
Fees  payahle  by  capareeners^^By  tenants  in  com" 
mon-^-Fees  oih  deaJmg  with  allotment  wnder  several 
titles. 

Ten  holding  of  manorial  conrts  has  become  so  rare^  Nature  of 
except  where  copyholders  are  concerned,  that  very 
litUe  need  be  said  here  abont  their  natnre  and  inci- 
dents. Every  leg^  manor  has  a  conrt-baron  as  one  of 
its  necessaiy  incidents,  in  which  the  free-tenants  are 
the  jadges  together  with  [the  steward,  who  is  an 
essential  part  of  the  coart  (a). 

The  conrt-baron  was  anciently  held  at  intervals  of  GonrU 
three  weeks,  bnt  is  now  held  bnt  seldom,  except  in 
those  manors  where  a  body  of  freeholders  have  a  set 
of  customs  relating  to  fines,  heriots,  regulation  of 
commons,  and  the  like,  resembling  the  customs  of 
copyhold  tenants.  In  case  of  necessity  the  lord  may 
be  compelled  to  hold  a  court-baron,  or  may  be  res- 
trained from  holding  it  too  frequently  to  the  oppres- 
sion of  his  tenants  {b). 

The  lords  of  a  great  number  of  manors  have  the  Oonri- 

(a)  Holroyd  ▼.  Breare,  2  B.  &  Aid.  473. 

Ford T.  HoMns,  Gro.  Jac.  368;  2  Bac.  Abr.  206. 
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privilege  of  holding  a  court-leet,  which  so  far  as  it  is 
useful  in  the  present  day  is  held  for  the  purpose  of 
presenting  small  offences  in  the  nature  of  a  common 
nuisance,  which  requii*e  immediate  attention  and 
redress.  It  has  been  held  therefore,  that,  a  custom  to 
swear  the  jury  in  one  court-leet  to  enquire  and  return 
their  presentments  at  the  next  court  would  be  void  (a). 
''  A  court-leet  is  a  court  of  record  having  the  same 
jurisdiction  in  particular  precints,  as  the  SherifPs 
toum  and  leet  has  in  the  county :  it  is  not  necessarily 
incident  to  a  manor  like  a  court-baron,  but  was  created 
by  grants  from  the  Crown  to  certain  lords  of  manors 
in  order  that  they  might  administer  justice  to  their 
tenants  at  home  "  (6).  To  every  court-leet  is  annexed 
what  is  called  the  View  of  Frank-pledge,  now  obsolete^ 
which  refers  to  the  ancient  system  by  which  the  house- 
holders of  every  tything  were  pledges  or  mutual  bail 
for  the  good  behaviour  of  eaxsh  other.  The  Court 
still  retains  the  style  or  title  of  the  "  Court-leet  and 
View  of  Frank-pledge  of  our  Lady  the  Queen,  held 
&c.''  AH  inhabitants  within  the  district  of  the  Court- 
leet  are  bound  to  attend,  under  penalty  of  some  tri- 
fling fine  if  they  have  no  proper  excuse  for  being 
absent.    If  there  is  no  particular  custom  to  the  con- 

(a)  Davidson  v.  Moacrop,  2  East,  56. 

(6)  CoUbrooke  v.  EUiottj  3  Burr.  1859.  Without  entering  on  a 
discussion  as  to  the  origin  of  these  courts,  it  may  be  remarked 
that  they  are  in  all  probability  older  than  the  manorial  system 
itself,  but  are  treated  in  law  as  franchises,  granted  by  the  Grown 
in  each  case  to  the  lord  of  the  manor  at  some  time  before  the 
beginning  of  leggl  memory. 
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trarj^  it  is  asnal  for  the  steward  to  order  the  bailift  to 
give  notice  to  a  nnmber  of  the  principal  inhabitants^ 
sofBcient  to  ensure  having  a  jury;  the  number  is 
nsoally  more  than  twelve  and  less  than  twenty -four^ 
twelve  being  the  number  required  for  the  leet-jury. 
If  they  do  not  come  upon  the  simmions  they  may  be 
amerced  by  the  pourt,  and  if  they  appear  and  refuse  to 
serve  they  may  be  fined  for  contempt  of  court  (a). 
The  steward,  being  the  judge,  is  not  the  proper  person 
to  impanel  the  jnry,  but  by  custom  may  have  the 
power  of  nomination  (6).  The  chief  function  of  the 
jury  is  to  appoint  (or  in  some  places  merely  to  present 
the  appointment )  of  certain  officers,  as  the  bailiff, 
constable,  &c. ;  and  in  some  places  to  nominate  the 
mayor  and  other  officers  of  a  borough  (c);  and  also 
to  present  such  nuisances  to  the  inhabitants  as  the 
stopping  up  of  ways,  turning  of  water-courses,  and  the 
like.  But  the  jury  has  properly  nothing  to  do  with 
inclosnres  or  encroachments  upon  the  wastes  of  the 
manor,  nor  with  making  bye-laws  for  the  regpilations  of 
commons ;  where  such  bye-laws  are  found  to  have  been 
made  at  courts-leet,  it  will  be  found  in  general  that 
a  court-leet  and  some  other  manorial  court  have  been 
held  together  without  proper  distinction  of  their  res- 
pective functions  (d). 

(a)  See  Ritson.  On  CowrU-Uet,    Scroggs.  On  Courts :  and  the 
article  "  Court-leet "  in  1  Ga.  &  Op.  234. 

(b)  Bex  v.  JoUiffe,  2  B.  &  0.  45. 

(c)  Bex  Y.  Bowlandj  3  B.  &  Aid.  130. 

(i)  Exeier  v.  SmUh,  Cart.  179.     Bex  v.  Dickenson,  1  Wms 
Saond.  135. 
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h  ^!^'  There  cannot  be  a  court-baron  without  freeholders(a) : 
court.  but  the  name  is  given  by  common  usage  to  the  cus- 
tomary court  of  the  copyholders,  which  concerns  the 
copyholders  only  and  may  be  held  without  free  tenants  : 
and  in  the  same  way  the  word  homage  is  used  to  denote 
the  jury  of  copyholders.  The  following  extract  from 
Lord  Coke  will  be  found  of  use  in  distinguishing  be- 
tween the  nature  of  these  courts.  "  The  court-baron 
must  be  held  on  some  part  of  the  land  within  the 
manor,  for  if  it  be  held  out  of  the  manor  it  is  void  : 
unless  a  lord  being  seised  of  two  or  three  manors  has 
usually  time  out  or  mind  kept  at  one  of  his  manors 
courts  for  all  his  manors,  then  by  custom  such  courts 
are  sufficient  in  law.  And  it  is  to  be  understood  that 
this  court  is  of  two  natares :  the  first  is  by  the  common 
law  and  is  called  a  court-baron,  and  of  that  court  the 
freeholders  being  suitors  are  judges :  the  second  is  a 
customary  court,  and  that  doth  concern  copyholders, 
and  therein  is  the  lord  or  his  steward  the  judge.  Now 
as  there  can  be  no  court-baron  without  freeholders, 
so  there  cannot  be  this  kind  of  customary  court  with- 
out copyholders  or  customary-holders.  And  as  ihere 
may  be  a  court-baron  of  freeholders  only  without 
copyholders,  and  then  is  the  steward  the  registrar,  so 
there  may  be  a  customary  court  of  copyholders  only 
without  freeholders,  and  then  is  the  lord  or  his  steward 
the  judge.  And  when  the  court-baron  is  of  this  double 
nature,  the  court-roll  contains  as  well  matters  apper- 
taining to  the  customary  court  as  to  the  court-baron,'' (fe) 

(a)  Chdwode  y.  Crewe,  Willes.  614. 

(6)  Co.  Litt.  58,  a.    Melvnch  v.  Luiher,  4  Co.  26. 
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The  lord  is  said  to  be  the  judge^  and  chancellor  in  cases 
of  equity^  the  steward  to  be  '  the  judge  of  copyhold 
cases  and  also  a  minister  and  register  to  enter  things 
mto  the  court-roUs^  and  in  both  these  to  be  indifferent 
between  the  lord  and  tenants^'  the  freeholders  to  set 
the  amonnt  of  amercements  and  to  return  judgments 
in  cases  tried  in  court-baron^  and  the  copyholders  '  to 
inform  of  cases  committed  against  the  lord  within  the 
manor^  and  to  present  such  things  as  shall  be  given  in 
charge  by  the]steward^(a). 

'  The  bailiff  also  occupies  two  parts^  that  is  to  say^ 
to  execute  the  process  and  commandments  of  the 
courts  and  to  return  into  the  court  the  execution  of  the 
same  process  '  (6).  The  bailifPs  duty  consists  in  the 
main  of  distraining  for  fines  and  amercements,  and 
(where  there  is  the  franchise  of  holding  a  court-leet,) 
of  impanelling  the  jury  of  the  leet. 

The  Copyhold  Act  of  1841  has  so  much  reduced  the 
number  of  occasions  upon  which  it  was  necessary  to 
summon  a  court,  that  a  general  outline  of  the  practice 
will  probably  be  found  sufficient  here :  but  it  has  been 
thought  convenient  to  enter  with  some  minuteness 
into  the  practice  connected  with  the  special  courts  at 
which  the  consent  of  the  homage  is  taken  for  inclosures 
out  of  the  waste. 

The  steward  usually  makes  a  precept  to  the  bailiff  Notice 
to  give  notice  of  the  holding  of  a  court:  a  week's 
notice  has  been  said  to  be  a  reasonable  time,  but  it  is 

(a)  Gftlfthrop.  Copyh.  53. 
(6)  Ihid, 

b2 
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better  (  says  Elitchin )  (a)  to  give  fifteen  dajs  notice^ 
and  in  some  manors  it  is  cnstomaiy^  wHen  the  Homage 
is  to  be  asked  to  assent  to  an  inclosore^  to  give  at 
least  three  week's  notice  Notice  is  usually  fixed 
on  the  church-door  or  in  some  other  public  place^  and 
to  enforce  attendance  it  is  necessary  to  summon  the 
copyholders  personally.  On  the  assembling  of  the 
oourt^  the  "  style  of  the  court^'^  including  time^  place, 
nature  of  the  court  and  name  of  the  steward^  is  entered 
on  the  court-roll^  and  after  proclamation  made  the 
suitors  are  called^  and  fines  for  non-attendance  imposed 

Dutietof  or  excuses  (essoigns)  accepted.  The  jury  is  tiien 
sworn  and  charged  by  the  steward.  ''The  charge 
admonishes  them  to  present  suitors  who  make  default, 
the  death  of  every  tenant  and  who  is  heir^  and  what 
reliefs^  heriots^  or  other  profits  have  accrued^  the  for- 
feiture of  any  tenement  by  waste  or  alienation  or 
other  meanSj  the  subtraction  of  any  lands  or  services 
from  the  lord,  encroachment  or  trespass  in  the  demes- 
nes or  wastes^  inclosures  or  surcharges  of  common, 
and  the  like'' (6).  ''The  homage  may  enquire  into 
encroachments  on  the  waste  and  may  direct  inclosures 
to  be  thrown  down,  but  tiiey  have  no  jurisdiction  to 
enquire  whether  the  soil  belongs  to  any  individual,  or 
whether  he  has  a  right  of  common  only  "  (e). 

Bye-iaws.        The  homage  may  by  custom  have   the  right  of 


(a)  Kitchin.    On  Courts.  11. 

(6)  See  the  charge  m  Kitchin.  On  Courts.     See  Jacobs.  Court- 
keeper f  where  "  the  order  of  keeping  a  oourt-bazon  "  will  be  found. 
(c)  Richards  v.  Bassett,  10  B.  &  C,  602. 
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makmg  bye-laws  for  the  regulation  of  the  common^  and 
where  such  a  custom  exists  all  the  tenants  will  be 
bound  by  the  bye-law  without  personal  notice  (a). 
Such  bye-laws  cannot  be  extended  so  as  to  deprive  any 
commoner  of  his  right  (b) ;  but  they  may  deal  with  all 
matters  concerning  the  proper  regulation  of  the  common^ 
as  the  draining  and  fencing  of  the  land^  the  appoint- 
ment of  a  common-keeper^  the  maintenance  of  the 
pounds  stinting  the  number  of  the  cattle^  setting  a 
mark  for  distinguishing  the  commoners'  cattle  from 
strays^  closing  the  common  for  a  certain  time  of  the 
year^  and  the  like^  according  to  the  usage  in  each  case. 
In  the  same  way  a  manorial  bye-law  may  regulate  the 
amount  of  wood  or  other  produce  of  the  waste  which 
is  to  be  used  by  the  commoners,  as  by  providing  that 
persons  of  certain  trades  shall  not  be  allowed  to  take 
more  fuel  than  the  other  householders,  and  the  like. 
But  such  bye-laws  do  not  bind  strangers,  and  in  the 
absence  of  a  custom  they  cannot  have  foroe  except  as 
agreement  made  between  the  tenants  who  have  con- 
sented to  the  rule. 

The  Inclosure  Act,  13  Geo.  8,  c.  81.,  authorises  lords 
of  manors  with  the  consent  of  three-fourths  of  the 
commoners  to  lease  part  of  the  waste  for  four  years, 
but  not  more  than  one-twelfth  part,  and  to  employ  the 
rent  in  fencing  and  improving  the  land :  and  to  change 
the  course  of  husbandry  in  common  fields,  and  to 
make  new  regulations  for  their  use.    By  the  same  Act, 

(a)  James  v.  TiOnet/f  Cro.  Car.  497.    4  Tin.  Abr.  306. 
lb)  Erbury  v.  LaUon,  I  Leo.  189. 
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the  lord  of  the  manor  and  a  majority  of  the  occupierB 
were  authorised  to  levy  an  assessment  for  the  improve- 
ment of  stinted  commons ;  and  it  was  provided^  that 
the  majority  of  the  commoners  might  postpone  the 
opening  of  a  stinted  or  regulated  pasture  for  three 
weeks  beyond  the  usual  time^  and  that  two-thirds  of 
the  commoners  with  the  like  consent  might  open  or 
close  common  pastures  as  they  should  think  expedient, 
leavings  however,  a  sufficient  portion  for  those  who 
might  disagree. 

As  a  general  rule^  the  duty  of  a  homage  jury  is  to 
make  presentments  of  all  things  done  within  the  manor 
to  the  prejudice  of  the  lord  or  tenants^  and  to  recom- 
mend whatever  may  appear  to  be  advantageous  to  the 
lord  and  not  injurious  to  the  tenants.  They  stand  in 
an  intermediate  position,  between  the  lord  and  the 
other  tenants^  being  bound  by  their  oath  to  consider 
the  interests  of  both  parties.  For  this  reason  the  rest 
of  the  copyholders  are  bound  by  the  verdict  of  the 
jury^  when  a  customary  inclosure  has  been  presented 
as  beneficial  and  allowable  (a). 

There  does  not  appear  to  be  any  general  role  for  the 
formation  of  the  juries  in  customary  courts.  Every 
copyholder  is  bound  by  his  tenure  to  attend^  and  ( if 
required)  to  be  sworn  upon  the  homage  jury,  which  is 
selected  by  the  steward  of  the  manor  (6).  In  some 
manors  it  is  not  usual  to  impanel  a  fresh  jury  on  every 
occasion  of  holding  a  court,  but  to  summon  the  same 

(a)  Arm  T.  mu,  7  B.  &  C.  346. 
ip)  Co.  Copyh.  1.  57. 
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tenants  at  each  courts  vacancies  in  the  nmnber  of  jurors 
being  filled  up  either  at  the  lord's  discretion,  or  by 
his  selection  from  several  persons  recommended  bj 
the  remaining  jurors.  Occasionally  too  the  steward 
is  aided  in  his  selection  by  the  permanent  foreman  of 
the  homage  jury. 

A  right  has  been  occasionally  claimed  for  the  loid 
to  summon  fresh  juries,  until  he  can  find  one  which 
will  consent  to  a  customary  inclosure :  but  the  better 
opinion  is  that  such  a  course  would  be  illegal,  and  that 
the  verdict  of  a  packed  jury  would  be  void.  There  is 
a  great  diversity  in  the  number  of  tenants  required  for 
a  full  jury.  In  courts-leet  the  number  impanelled  is 
invariably  twelve,  but  a  much  smaller  number  may  be 
summoned  to  a  court  where  none  but  tenants  can  be 
required  to  serve  (a) .  Thus  seven,  eight,  twelve,  or 
more  copyholders  may  form  a  jury  (fc). 

It  is  said  to  be  the  better  opinion  that  in  all  cases 
the  jury  must  find  an  unanimous  verdict,  as  is  also  the 
practice  in  most  of  the  manors  where  customary  inclo- 
sures  are  allowed.  There  are  cases  however  which 
show  that  the  point  is  not  settled,  and  the  only  general 
rule,  which  can  be  safely  followed,  is  that  the  special 
custom  of  each  manor  must  be  strictly  observed.  Thus 
in  the  manor  of  Stepney  it  was  the  custom  that  any 
seven  copyholders  might  present  a  proposed  inclosure 
as  beneficial,  and  that  their  presentment  should  be 


(a)  Co.  Copyh.  s.  31. 

(6)  .  WerUworCh  v.  Clay,  C«,  temp.  Finch.  203.     Calthr.  Copjh. 
53. 
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confirmed  or  rejected  by  the  major  part  of  the  homage 
at  the  next  court  (a).  Again^  it  has  been  decided^  that 
if  thirteen  copyholders  be  sworn  on  the  jury  in  a  cus- 
tomary courts  and  twelve  agree  to  a  verdict,  the  thir- 
teenth dissenting,  it  is  a  good  verdict  without  his 
assent.  And  it  was  held  to  be  doubtful  what  would 
be  the  effect  of  a  similiar  dissent  of  one  juror  out  of 
twelve,  "  for  it  is  not  a  full  jury ''  (6). 
Cuflto-  ''The  power  of  the    lord   of   a   metnor    to    grant 

indomires  ^7  special  custom  parcels  of  the  waste,  to  be  held 
by  copy  of  court-roU  is  perfectly  distinct  from 
the  right  of  approvement  leaving  sufficient  com- 
mon, which  belongs  to  every  owner  of  waste 
land  (c).  It  is  intended  as  an  additional  benefit 
to  the  owner  of  the  manor  and  not  as  a  restriction 
upon  his  conmion  law  right,  which  is  superior  to  any 
such  custom  (d).  Approvements  are  made  for  the 
owner's  private  benefit,  and  the  land  inclosed  thereby 
is  always  of  freehold  tenure;  while  inclosures  under 


(a)  Weniworth  v.  Clay^  CSa.  temp.  Pinch.  263. 
(6)  CJalthrop.  Copyh.  63.    See  Thirveton  v.  CoSttsr,  Chy.  Oa. 
48,  and  5  Vin.  Abr.  1,  2. 

(c)  4  &  5  Vict.  0.  35,  e.  91.  As  to  these  customs  ;  see  Bp. 
London  y.  Rowe^  3  Keb.  124;  Hughes  y.  QameSt  ^  temp.  King. 
62 ;  Weniworth  y.  Clay,  supra ;  Northwick  v.  Stanuxtyj 
3  Bos.  &  P.  346 ;  ArUtt  v.  Ellis,  7  B.  &  0.  346,  9  B.  & 
C.  685 ;  Folkard  v.  Hemmett,  5  T.R.  417 ;  Tyssen  y.  CUrke, 
3  Wils.  554 ;  Steele  v.  PrkTcetU  2  Stark,  470 ;  Lake  ▼.  Plwcton, 
10  Exch.  196 ;  Boulcott  v.  WinmUly  2  Camp.  270 ;  Schwinye  ?. 
Bowelly  2  F.  &  F.  845. 

(d)  Duberley  v.  Page,  2  T.R  391. 
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these  special  castoxns  are  for  the  benefit  of  a  new 
tenant^  the  land  being  held  by  copy  of  conrt-roll  (a). 

The  general  nature  of  these  customs  will  best  appear 
from  the  following  extract^  relating  to  the  manors  of 
Stepney  and  Hackney.  "The  lady  of  the  manor 
exhibited  a  bill  in  Chancery  to  establish  a  usage  and 
custom  within  the  manor^  that  the  lords  of  the  said 
manor  might  upon  the  presentment  of  seven  of  the 
copyholders  detei'mine  what  waste  ground  was  fit  to 
be  set  out  and  inclosed^  in  order  to  bmld  upon  the 
same :  and  such  presentment  being  agreed  unto  by  the 
major  part  of  the  homage  at  the  next  courts  the  same 
was  by  the  custom  set  out,  and  inclosed  accordingly, 
without  any  molestation  or  disturbance  by  the  tenants.'' 
The  presentment  then  sought  to  be  established  by  a 
decree  was  opposed  by  several  of  the  tenants,  who 
brought  actions  for  the  disturbance  of  their  commons 
of  pasture,  digging,  and  estovers,  and  denied  the  ex- 
istence of  the  custom  above  described.  The  court 
decreed  after  an  examination  of  the  evidence,  and 
inspection  of  the  court-rolls  from  the  reign  of  Henry 
8,  "that  this  was  a  reasonable  usage,  and  fit  to  be 
established,  and  that  the  plaintiff  had  proceeded  ac- 
cording to  the  usage  in  procuring  the  ground  in  dispute 
to  be  set  out,  presented,  and  allowed  by  the  homage, 
and  inclosed  as  aforesaid,  and  so  had  power  to  grant 
leases  and  estates  thereof  at  her  pleasure,  to  be  inclosed 
and  kept  in  severalty,  Ac.  "  {b), 

(a)  Arlett  v.  Ellis,  7  B.  &  C.  346.  9  B.  &  C.  685. 
(6)  WentwoHhY.  Clay,  Ca.  temp.  Finch,  263  ;  6  Vin.  Abr.  182 
&c.    The  custom  of  the  manor  of  Hackney  was  again  disciueed 
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Similar  custom  are  found  in  manors  within  royal 

forests^  the  lords  being  able  to  grant  new  copyholds 

with  the  assent  of  the  homage  {a),  and  the   Crown  liaa 

made  similar  grants  in  Windsor  Forest  (6). 

How  TJjiQ  mode  of  makimr  these  inclosures  varies  accord- 

made.  ° 

mg  to  the  special  custom  of  each  manor^  the  only 
invariable  condition  being  that  the  lord  shall  not  by 
this  or  any  other  method  destroy  the  whole  common. 
A  custom  to  inclose  at  discretion  is  void  for  want  of 
limitation^  and  it  is  now  settled  that  no  unlimited 
power  of  creating  copyholds  will  be  allowed  to  any 


in  a  trial  at  bar  in  the  Common  Pleaa.  A  custom  was  proved  to 
exist  for  the  lord,  with  the  assent  of  a  homage  jury,  to  make 
leases  to  the  tenants,  for  periods  up  to  60  yean  in  length,  of  por- 
tions of  the  waste,  but  never  to  make  grants  in  fee.  The  lessee 
might  inclose  with  the  lord's  licence  and  the  assent  of  the  cus- 
tomary tenants,  so  long  as  no  prejudice  was  done  to  their  rights. 
It  was  held  that  the  lord  might  approye  for  his  own  use,  if  he 
left  sufficient  common,  but  that  no  person  taking  land  by  his  grant 
under  the  custom  could  inclose  without  the  assent  of  the  homage. 
— Tyssen  v.  Clarke^  3  "VTIIb.  554.  And  see  Duberley  t.  Page,  2 
T.R.  391. 

These  customary  modes  of  indosurv  prevail  chiefly  in  the 
neighbourhood  of  London,  as  in  the  manors  of  Hampetead, 
Hackney,  Stepney,  Wandsworth,  West  Sheen,  Ilam  and  others. 
But  they  are  also  found  in  other  parts,  as  in  Durham,  and  else- 
where in  the  Northern  Counties,  and  in  the  manor  of  Taunton 
Deane,  in  Somersetshire,  there  are  many  parcels  of  copyhold  taken 
np  out  of  the  wastes,  with  the  consent  of  the  tenants,  which  are 
held  and  enjoyed  under  fine  and  rent  certain  in  the  same  way 
as  the  other  copyhold  lands  of  the  manor  are  held.  Rex,  v. 
WarblingUm.  See  Shillibeere,  Customs  of  Taunton  Deane,  27. 

(a)  BoulcoU  Y.    WinmOl,  2  Camp.  261 ;  Smith'$  case,  Sir  W. 
Jones,  272 ;  Schwinge    v.  Dov?dl,  2  F.  &  F.  845. 

(6)  Chapman  t.  CHppa,  2  F.  &  F.  864. 
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lord  of  a  manor.  Wliere  it  appeared  that  the  lord  had 
for  a  hundred  and  fifty  years  been  accustomed  to  grant 
leases  of  portions  of  the  waste^  so  that  the  whole 
common  had  gradually  been  destroyed^  it  was  decided 
that  such  a  right  could  have  had  no  legal  commence- 
ment^ and  therefore  no  lapse  of  time  could  make  it 
yalid  (a).  In  Arlett  v.  Ellis  {b),  a  custom  was  alleged 
to  make  new  copyhold  tenements  in  the  waste^  but  it 
did  not  appear  whether  the  consent  of  the  homage  had 
been  required.  And  it  was  held^  that  approvements 
mider  the  statute  and  under  such  a  custom  were  quite 
distinct :  that  the  inclosnres  under  the  latter  were  of 
copyhold  tenure^  but  nevertheless  the  principle  of  the 
statute  might  be  applied  to  the  case^  as  follows  :  the 
statute  required  that  sufficient  common  of  pasture 
should  remain^  and  it  is  reasonable  to  require  similar 
proof  upon  a  customary  inclosure^  that  such  sufficiency 
remains.  The  proof  is  afforded  by  the  consent  of  the 
homage^  who  are  persons  associated  together  at  the 
lord's  court  to  act  between  the  lord  and  his  tenants^ 
"  being  tenants  themselves^  it  is  not  likely  that  they 
will  lean  unfairly  towards  the  lord  ;  and  if  the  homage 
say  therefore^  that  a  grant  shall  be  made  (  assuming 
that  the  lord  may  grants  wherever  there  is  more  land 
than  is  necessary  for  the  purposes  of  the  commoners ), 
it  may  be  reasonably  presumed  that  they  have  con- 


(a)  Badger  v.  Ford^  3  B.  &  A.  153 ;  Drury  v.  Moore^  1  Stark, 
102  NoHhwicTc  v.  Stanvmy,  3  Bo8.  k  Pul.  346 ;  J?«won  v.  Chester ^ 
8  T.R.  396 ;  Ivatt  v.  Mann,  4  Scott,  N.S.  362. 

(6)  7  B.  &  C.  346 ;  9  B.  &  C.  685 ;  Fdkard  v.  HemmeU,  5  T.R. 
417  n. 
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sented  only  when  it  is  clear  that  the  land  granted  may 
be  taken  without  interfering  with  the  rights  of  the 
commoners/'  The  custom  therefore,  as  claimed,  was 
held  to  be  unreasonable. 

When  the  lord  of  a  manor  had  by  a  deed  acknow- 
ledged that  the  consent  and  confirmation  of  the  homage 
was  necessary  for  all  alienations  of  the  waste  (to  new 
copyhold  tenants),  he  was  not  allowed  to  give  evidence 
of  having  from  time  to  time  made  such  alienations 
without  their  consent  (a).  The  freeholders  may  by 
special  custom  be  summoned  to  the  customary  court, 
where  consent  to  the  inclosure  is  to  be  given  (b). 

The  steward  cannot  without  express  authority 
do  any  act  afEecting  the  lord's  estate  in  his  land. 
Without  authority  therefore,  he  could  not  make 
a  customary  inclosure  of  a  new  copyhold  (c).  It 
should,  however,  be  remembered  that^  by  the  cus- 
toms of  particular  manors,  the  stewards  may  be 
expressly  authorised  to  make  such  grants.  Thus,  in 
Bouleott  V.  Winmill  (d),  it  was  held  to  be  a  good  custom 
for  the  lord  to  grant  parcels  of  the  waste  with  the 
consent  of  the  homage^  by  the  hands  of  his  steward, 
to  any  person  willing  to  take  the  same,  the  land  to  be 


(a)  Drufy  v.  Moorej  1  Stark,  102. 

(6)  But  it  may  be  noticed,  that  where  free  tenants  are  tiiiu 
summoned,  there  is  usually  some  evidence  that  the  tenants  gen- 
erally are  not  commoners  at  all,  but  joint  owners  of  the  herbage 
of  the  waste. 

(c)  See  a  case  concerning  the  manor  of  Hampstead,  1  Ga.  &  Op. 
170. 

(d)  2  Oamp.  261. 
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keld  of  the  lord  by  copy  of  court-roll  at  the  will  of 
the  lord. 

In  most  cases  the  customary  grant  of  waste  land  may 
be  made  to  any  person  willing  to  take  the  same^  whether 
previously  a  tenant  of  the  manor  or  not.  In  others, 
however,  the  grantee  must  already  be  a  tenant  (a) . 

It  is  provided  by  the  Act  4  &  5  Vict.  c.  35,  s.  91. 
"  that  where  by  the  custom  of  a  manor  the  lord  is 
authorised,  with  the  consent  of  the  homage,  to  grant 
any  common  or  waste  lands  of  the  manor  to  be  holden 
of  him  by  copy  of  court-roll,  nothing  in  this  Act  con- 
tained shall  operate  to  authorise  or  empower  the  lord 
to  grant  such  lands  without  the  consent  of  the  homage 
assembled  in  a  customary  court  holden  for  the  manor; 
nor  shall  any  court  so  holden  be  deemed  or  taken  to  be 
a  good  or  sufficient  customary  court  for  such  purpose, 
unless  it  shall  have  been  duly  summoned  and  holden 
according  to  the  custom  of  the  manor  used  and  accus- 
tomed, before  the  passing  of  this  Act ;  and  unless  there 
shall  be  present  at  such  court  a  sufficient  number  of 
persons  holding  lands  of  the  manor  by  copy  of  court- 
roll  to  constitute  according  to  the  custom  a  homage 
assembled  at  such  court.^' 

The  steward  of  a  manor  may  be  appointed  by  parol.  Appoint- 
but  the  appointment  is  usually  by  deed ;  and  a  deed  steward, 
will  be  required  if  the  stewardship  is  granted  for  life. 
The  office  is  forfeited  by  neglect  or  misconduct  (6). 


(a)  Ty$8en  y.  darkej  3  W^ils.  554.      Clarkaon  y.  WoodhousCf  5 
T.R.  412,  n. 
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yi*.  Besides  his  duty  of  presiding  in  the  manorial  courts^ 

and  of  doing  all  necessary  ministerial  acts^  in  respect 
of  the  copyholders'  estates,  the  steward  as  already 
mentioned  has  power,  under  the  Act  of  1841,  to  hold 
courts  in  the  absence  of  the  tenants,  to  grant  copy- 
holds at  any  time  and  place  for  such  estates  and  to 
such  persons  as  he  may  be  authorised  or  empowered 
to  grant  the  same,  to  admit  any  person  entitled  to  a 
copyhold  without  holding  a  court,  and  to  licence  ten- 
ants to  aliene  their  tenements  in  parcels.  The  word 
'^  steward  "  as  defined  in  the  Act  includes  the  person 
or  persons  for  the  time  being  filling  the  character  of 
steward,  or  acting  in  that  capacity,  whether  he  shall 
be  rightfully  or  lawfully  entitled  to  fill  such  character 
and  to  act  in  such  capacity  or  not,  and  includes 
also  the  clerk  of  the  manor,  where  such  an  office 
exists  (a). 

Court-  1^0  steward's  duty  is  to  keep  the    court-rolls  in 

such  a  way  as  to  show  clearly  the  title  to  every  copy- 
hold tenement,  taking  care  that  the  descriptions  of 
the  parcels  are  clear  and  accurate,  and  that  the  ad- 
mittances, surrenders,  and  fines  are  entered  for  each 
tenement  separately.  When  a  tenement  becomes  par- 
celled out  into  different  divisions,  each  parcel  during 
the  division  is  a  separate  tenement  and  must  be  treated 
as  such,  until  a  reunion  takes  place  (b) .  It  has  been 
held  to  be  a  good  custom  in  a  manor,  that  the  steward 

(a)  4  &  5  Vict.  c.  35.  as.  86,  88,  92, 102. 

(b)  Traheme  t.  Gardner,  5  E.  &  B.  913. 
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or  his  deputy  should  have  the  right  of  preparing  all 
the  snrrenders  of  copyholds  within  the  manor  (a). 

The  steward  keeps  the  court-rolls  as  agent  for  the  Insp^o- 

.  .  tion. 

lord  of  the  manor^  bat  most  permit  every  person  inter- 
ested to  inspect  so  mnch  of  them  as  relates  to  his 
estate  or  interest^  whether  an  action  be  pending  or 
not  (6).  An  order  upon  the  lord  of  a  manor  to  allow 
the  usual  limited  inspection  of  the  court-rolls  may  be 
absolute  in  the  first  instance  upon  an  affidavit  that  the 
copyholder  has  applied  and  has  been  refused  inspec- 
tion. ^'  It  has  been  held^  that  this  rale  is  not  strictly 
confined  to  cases  where  the  applicant  is  a  copyhold 
tenant^  but  will  apply  if  he  has  a  prima  fade  title  to  a 
copyhold''  (c).  Inspection  of  the  court-rolls  will  be 
allowed  to  the  devisee  of  a  rent  out  of  a  copyhold  {d), 
or  to  a  person  otherwise  interested  in  the  inspection, 
as  a  freehold  tenant  claiming  rights  of  common  on  the 
waste  (e).  In  a  late  case  {f),  where  a  bill  had  been 
filed  to  establish  a  right  of  common  of  vicinage,  the 
existence  of  which  was  denied,  it  was  held  that  the 
plaintiff  was  entitled  to  the  production  of  all  docu- 
ments and  records  relating  to  the  court-baron  of  the 
manor,  and  all  accounts  and  memoranda  relating  to  the 

(a)  Rex  ▼.  Bigge,  2  B.  &  A.  550.  Begina  v.  Buihoptkhe^  8 
Dowl.  P.O.  605. 

(6)  Rex  ▼.  Merchant  Tailors  Company^  2  B.  &  A.  128. 

(e)  Taylor.  Evid.  1271.    Bex  t.  Lucas,  10  East.  235. 

(cQ  Ex  pte  Barnes.  2  Dowl.  N.S.  20.     Ex  pte  Hutt.  7  Dowl.  690. 

(e)  AddingUm  t.  Clods,  2  W.  Bl.  1030.  Rex  y.  AUgood,  7 
T.R,  746.  Rex  t.  Towr,  4  M,  &  S.  162.  Warrick  t.  Queens 
€oaege  Oxford.  10  L.R.  £q.  105. 

(J)  Mind  T.  Morgan,  11  L.R.  Eq.  284. 
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taking  of  gravel  Ac.  from  the  waste,  with  a  list  of  the 
docnments  relating  to  the  title  of  the  lord  which  did 
not  affect  the  matter  of  the  suit. 

An  enfranchised  copyholder  as  such  has  no  right  to 
inspect  the  court-rolls;  but  if  the  enfranchisement 
has  taken  place  under  the  Copyhold  Acts,  the  owner  of 
the  enfranchised  lands  now  has  access  to  the  court- 
rolls,  and  may  have  copies  thereof  upon  payment  of  a 
reasonable  sum  for  the  same,  and  a  scale  of  reasonable 
fees  for  such  inspection  and  for  taking  such  copies 
may  be  fixed  by  the  Copyhold  Commissioners  (a). 

The  rules  relating  to  inspection  of  Court-rolls  apply 
equally  to  the  steward's  minute-books  and  other  books 
and  records  of  the  manor  (&). 
Amount  ^^  amount  of  the  steward's  fees  must  in  each  case 
of  fees.  YyQ  regulated  by  the  custom  of  the  manor,  or  in  the 
absence  of  a  custom  by  the  amount  of  work  and 
labour  done  (c) .  Thus  where  a  person  was  admitted  to 
several  copyhold  tenements  at  one  time,  the  steward 
was  held  not  to  be  entitled  as  a  matter  of  general  right 
to  full  fees  on  each  admission  separately,  ^'  and  there- 
fore in  the  absence  of  a  custom  to  that  effect  he  must 
stand  upon  a  qfia/ntv/m  meruit"  (cQ.  The  following 
extracts  from  the  case  of  Traheme  v.  Gardner,  (e), 
will  serve  to  show  the  principles  on  which  the  Courts 

(a)  15  &  16  Ticfc.  0.  61, «.  20. 

lb)  FdLkard  v.  Hemmdt,  2  W.  Bl.  1061. 

(c)  The  rules  relating  to  the  steward's  fees  upon  enfranchise- 
ments are  mentioned,  in  chap.  XI.  post, 

(d)  Everest  v.  Olyn^  6  Taunt.  425. 

(e)  5  £.  &  B.  913. 


■▼'*' 
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haye  held  that  stewards^  fees  should  be  assessed.  A 
tenant  dying  seised  of  four  separate  copyhold  tene- 
ments devised  them  to  the  plaintifis  as  joint-tenants^ 
who  claimed  to  be  admitted  to  all  the  tenements^  at 
first  by  a  single  admission  and  afterwards  by  two  ad- 
missions  (two  of  the  copyholds  having  been  originally 
part  of  one  tenement  held  by  a  former  tenant^  and  the 
other  two  having  similarly  been  held  as  one  tenement 
by  another  former  tenant).  The  steward  refused  to 
accept  either  of  these  admissions,  and  required  that 
there  should  be  four  separate  admissions,  and  the  pay- 
ment of  four  separate  sets  of  fines  on  each.  He  also 
claimed  a  fee  in  respect  of  the  abolition  of  a  surrender 
in  the  use  of  a  will. 

The  plaintiffs  thereupon,  toavoid  a  forfeiture,  took 
four  separate  admissions  and  were  admitted.  Four 
full  sets  of  fees  with  four  separate  stamps  and  four 
sums  of  six  shillings  and  eight  pence,  in  respect  of  the 
admission  being  of  two  joint-tenants,  were  claimed  by 
the  steward.  These  fees  were  paid  under  a  written 
protest  against  the  right  to  more  than  two  admissions, 
and  against  the  compensation-fee  for  a  surrender  to 
the  use  of  the  will,  and  the  fee  in  respect  of  the  admis- 
sion of  joint-tenants. 

There  was  no  custom  proved  in  the  manor,  that  there 
should  be  only  one  admission  on  the  claim  of  one  person 
to  be  admitted  to  several  separate  tenements,  nor  any 
custom  establishing  the  amount  of  the  steward's  fees 
upon  an  admission  to  several  tenements,  or  his  right  to 
claim  a  fee  in  respect  of  the  admission  of  a  joint-tenant, 

s 
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It  was  held^  that  the  lord  was  entitled  to  require  an 
admittance  in  respect  of  each  of  the  tenements^  and 
that  four  sets  of  fees  and  four  stamps  were  payable : 
but  that  there  was  no  ground  for  the  claim  by  the 
steward  of  a  separate  fee  in  respect  of  the  admission 
of  each  joint-tenant.  And  it  was  held  also,  that  the 
steward  was  not  entitled  to  be  paid  a  full  set  of  fees  in 
respect  of  each  tenement,  but  upon  a  quantum  meruit 
for  his  additional  labour,  and  that  the  compensation  to 
which  he  was  entitled  for  the  abolition  of  a  surrender 
to  the  use  of  the  will  was  also  to  be  ascertained  upon  a 
Quantum  meruit:  moreover,  that  the  payments  made  to 
the  steward  could  not  be  considered  as  voluntary,  and 
that  the  plaintifEs  therefore  were  entitled  to  recover 
back  the  fee  in  respect  of  the  admission  of  a  joint 
tenant  and  what  the  Master  should  find  that  the  steward 
was  not  entitled  to  upon  a  quantum  meruit. 

The  points  for  the  decision  of  the  Court  were,  I.  the 
right  of  the  steward  of  the  manor  to  insist  on  the 
general  devisee  of  a  deceased  copyholder  being  admitted 
as  many  times,  and  paying  as  many  entire  sets  of 
court-fees,  as  the  number  of  copyhold  tenements  or 
parts  of  tenements  of  which  the  testator  died  seised ; 
2.  the  right  of  the  steward  to  require  payment  of  as 
many  admission  stamps  as  there  were  tenements  of 
which  the  testator  died  seised ;  3.  whether  (  assuming 
the  right  to  separate  admissions  to  be  established  )  the 
steward  after  a  reunion  in  one  person  of  a  tenement 
which  had  been  previously  surrendered  to  different 
persons,  could  insist  on  a  separate  admission    to  each 
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such  one  distinct  portion ;  4,  assuming  the  steward  to 
be  right  in  requiring  four  admissions  in  the  present 
case,  to  what  fees  was  he  entitled ;  5.  the  right  of  the 
steward  to  charge  £2  16^.  10c2.  as  a  fee  consequent  on 
the  abolition  of  a  surrender  to  the  use  of  a  will ;  6.  the 
right  of  the  steward  to  charge  6«.  8i.  for  the  admission 
of  each  joint-tenant  beyond  the  first. 

Lord    Campbell  said  in  giving  judgment,  that  the 
Court  was  not  to  be  supposed  to  sanction  the  practice 
which  had  prevailed  in  the  manor,  which  appeared  to 
him  to  be  an  instance  of  a  manor  kept  up  for  the  sake 
of    obtaining  fees,  and  that  as  regarded  the  quantum 
of  f ees,there  would  be  a  reference  to  the  Master  to  settle 
the  amount.  *We  are  now  (he  said)  to  lay  down  principles 
by  which  the  rights  of  the  parties  must  be  governed. 
In  so  doing,  we  must  take  care    that    no  injury  is 
done  either  to  the  lord  or  to  the  steward  on  the  one 
hand,  or  to  the  tenants  on  the  other.     It  is  important 
to  the  tenant  that  the  court-roll  should  be  regularly 
kept  so  as  to  show  a  perfect  history  of  the  title  of  each 
tenement.      Now  the  first  question  is  whether  the 
action  can  be  maintained  as  to  certain  payments  which 
are  said  to  have  been  voluntarily  made,  and  I  am  of 
opinion  that  the  action  will  lie  for  every  one  of  the 
payments  which  have  been  exacted,  and  are  not  war- 
ranted by  the  custom  of  the  manor.   It  would  be  strange 
if  the  plaintiff,  who  from  the  first  strenuously  resisted 
the  payment  of  the  fees  demanded,  and  claimed  to  be 
admitted  to  the  property  by  one  admission,  should  be 
held  to  have  voluntarily  paid  the  fees,  and  though  in 

s2 
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the  written  protest  there  are  some  words  which  appear 
to  limit  it  to  the  payments  beyond  two  admittances^ 
yet  the  plaintiff  verbally  protested  against  the  whole^ 
and  I  think  the  written  protest  cannot  be  considered 
as  doing  away  with  the  verbal  protest  so  as  to  make 
the  other  payments  voluntary^  and  that  the  plaintiff  is 
entitled  to  recover.  Then  the  question  is,  whether 
the  lord  was  bound  to  admit  the  plaintiffs  to  all  the 
customary  tenements  by  one  admittance  and  upon 
payment  of  one  set  of  fees.  I  answer  that  he  was  not 
so  bound.' 

'  In  the  absence  of  a  special  custom,  by  the  general 
law  of  copyhold  tenure,  there  must  be  a  separate 
admittance  to  each  separate  tenement,  whether 
the  tenements  have  always  been  separate,  or  having 
been  one  tenement  have  become  separate.  Whe- 
ther these  admittances  are  made  on  the  same  piece 
of  paper  or  not  is  inmiaterial:  they  must  be.made 
in  such  manner  as  to  enure  as  separate^admittances 
so  that  the  court-roll  and  the  copy  also  may  shew  the 
title  to  each.' 

'Then  upon  the  next  question  relating  to  the  steward's 
fees,  I  am  of  opinion  that  no  customary  fee  has  been 
established  in  this  manor :  the  fee  of  1 39.  ^d.  is  clearly 
rank :  it  is  impossible  to  suppose  such  a  fee  payable 
in  the  time  of  Richard  the  First,  and  in  modem  times 
it  IB  clear  that  the  fees  in  this  manor  have  varied  and 
have  risen  to  an  excess.  But,  there  being  no  custom- 
ary fee  to  the  steward,  the  tenant  must  pay  a  reasonable 
fee,  the  amount  of  which  must  be  settled  by  the 
Master.' 
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''  In  Everest  v.  Olyn  (a)  the  court  held  that  fees  must 
be  governed  by  what  is  the  proper  sum  or  quantvmi 
meruit,  and  that  the  steward  upon  the  admission  of 
one  person  to  several  tenements  was  not  entitled  to 
charge  the  same  fees  upon  the  second  and  subsequent 
admissions  as  upon  the  first  admission^  because  the 
labour  is  not  so  great.  At  the  same  time  there  would 
be  clearly  more  labour  imposed  upon  the  steward 
where  the  document  contained  admissions  to  twenty 
different  tenements^  than  upon  an  admission  to  a  single 
tenement  :  it  would  be  unreasonable  to  say  he  was 
entitled  to  the  same  f  ee^  and  the  only  rule  which  can 
be  laid  down^  there  being  no  customary  fee  proved, 
is  that  the  steward  shall  be  paid  upon  a  qv^ntum 
meruit.  The  next  question,  which  relates  to  compen- 
sation to  the  steward  in  consequence  of  the  abolition 
of  surrender  to  the  use  of  a  will,  must  be  answered 
upon  the  same  principle.  The  legislature  has  carefully 
preserved  existing  rights,  and  the  steward  is  clearly 
entitled  to  compensation,  which  must  have  reference 
to  the  supposed  amount  of  labour  which  would  have 
fallen  upon  him  if  the  surrender  to  the  will  had  not 
been  abolished.  There  might  have  been  a  surrender 
to  the  use  of  the  will  either  in  court,  or  made  out  of 
court,  and  afterwards  to  be  presented  in  court  and  en- 
rolled :  but  it  appears  to  me  that  the  labour  would  have 
been  almost  the  same  in  either  case,  and  the  officer  of  this 
Court  will  therefore  have  no  difficulty  in  settling  the 

(a)  6  Taunt.  425. 
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amonnt  and  laying  down  a  nnif orm  role  on  the  subject. 
The  remaining  demand  of  the  steward  is  for  a  separate 
fee  upon  the  admission  of  each  joint-tenant  to  the  same 
tenement^  and  I  am  of  opinion  that  he  is  not  entitled 
to  make  that  demand.  No  such  claim  is  made 
out  by  the  custom,  and  there  is  no  rule  of  copyhold 
law  giving  him  any  such  right.  There  is  no  material 
addition  of  labour  upon  such  an  admission,  and  I 
think  the  fee  demanded  and  paid  in  that  respect  is 
recoverable  in  this  action.^ 
Reason.         With  reference  to  the  decision,  that  13«.  4d.  would 

able  fees. 

be  an  unreasonable  amount  to  claim  as  a  customary 
fee,  it  will  be  remembered,  that  in  the  case  of  a 
marriage-fee  of  13«.  it  was  lately  held,  that  the  amount 
was  so  great  as  to  lead  to  the  iiresistible  inference  that 
it  could  not  have  existed  in  point  of  fact  in  the  time  of 
Richard  I.,  and  that  this  inference  was  in  itself  suffi- 
cient to  rebut  the  presumption,  arising  from  modem 
usage,  that  the  fee  had  an  immemorial  legal  existence(a) 
Undirided  It  will  be  remembered  that  coparceners  are  entitled 
to  be  admitted  as  one  heir,  and  therefore  on  one  set  of 
fees  (b) .  And  that  tenants  in  common  aliening  their 
separate  undivided  shares,  even  by  a  conveyance  to  one 


(a)  Bryant  v.  Foot,  2  L.R.  Q.B.  161.  Latorence  v.  Hitch,  ibid. 
184.  A  fee  of  Beyen  shillings  has  under  certain  circumstances 
been  held  to  be  unreasonable,  Morgan^ s  case,  8  Mod.  302.  See  as 
to  reasonable  fees  of  varying  amount,  Shepherd  v.  PayfUy  12  C.B. 
N.S.  414.  See  also  as  to  a  steward's  customary  fees  in  a  great 
variety  of  instances,  Complete  Copyholder  1745 ;  and  two  opinioDB 
on  the  subject  in  1  Ca.  &  Op.  227,  230. 

(6)  Rex  V.  BoMail,  3  B.  &  C.  173. 
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purchaser  of  the  whole^  are  treated  as  haying  separate 
tenements^  and  therefore  that  a  purchaser^  before  the 
remiion  of  the  undivided  shares  can  take  place^  must 
have  separate  admittances  and  pay  separate  sets  of 
fees  {a).  The  following  case  refers  to  the  fees,  which  Allotment 
a  steward  may  claim  upon  alienation  of  a  copyhold  seveni 
allotment  which  has  been  made  in  respect  of  lands  held  ^^^' 
under  different  titles.  A  copyholder  was  owner  of 
sixteen  tenements,  held  by  as  many  separate  copies  of 
court-roll  and  by  sixteen  separate  quit-rents :  and  he  had 
been  admitted  to  these  tenements  at  five  different  times. 
By  a  Local  Act  which  directed  commissioners  to  allot  the 
WBfite  lands  among  the  owners  in  proportion  to  their 
rights  and  interests,  it  was  declared  that  the  allotted 
lands  should  continue  to  be  held  by  the  owners  under  the 
tenures,  rents,  customs,  and  services  as  the  lands  in 
respect  of  which  they  were  allotted  would  have  been 
held  if  the  Act  had  not  passed,  and  that  where  the 
lands  were  held  under  different  titles  or  for  different 
estates,  the  commissioners  should  distinguish  the  lands 
held  for  each  of  such  estates  and  titles,  and  set  out  the 
allotments  accordingly.  The  commissioners  allotted 
to  the  tenant,  in  respect  of  his  sixteen  copyhold  tene- 
ments, five  pieces  of  land  amounting  to  forty-nine 
acres,  but  did  not  distinguish  in  respect  of  which  of  the 
tenements,  or  of  what  particular  estates,  the  five  pieces 
were  allotted.  The  tenant  afterwards  surrendered  one 
of  the*  allotments  to  the  use  of  a  purchaser  who  was  duly 


(a)  Regina  y.  EUm  College^  8  Q.B.  526. 
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admitted  to  the  same.  By  the  custom  of  the  manor, 
where  any  person  was  admitted  in  severalty  to  a  part 
of  a  copyhold  tenement^  the  steward  of  the  manor  was 
entitled  upon  such  admission  to  the  same  amount  of 
f  ees^  as  if  such  person  had  been  admitted  to  the  whole 
of  such  tenement.  In  an  action  by  the  steward  to 
recover  sixteen  fees  in  respect  of  the  admission  to 
the  purchased  allotment,  it  was  held  that  i£  must  be 
considered  to  have  been  allotted  in  respect  of  a  portion 
of  each  of  the  sixteen  former  tenements,  and  that  there- 
fore the  steward  was  entitled  to  recover  sixteen  fees  (a) . 

(a)  Evana  y.  UpaheTf  16  M.  &  W.  675.  The  Inolosiire  Com- 
misaioners  can  now  amend  awards  under  Local  Acts,  which  are 
defective  in  distingiushing  the  several  lands  in  respect  of  which  an 
allotment  is  made.    8  &  9  Yii^  c.  118,  s.  152, 
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In  this  cliapter  it  is  proposed  to  consider  some  of 
the  rales  of  evidence  relating  to  the  matters  discussed 
in  the  earlier  chapters.  As  to  what  constitutes  a 
copyhold  tenure^  it  will  be  remembered  that  the  pro- 
per criterion  of  a  customaiy  tenure  is  to  ascertain 
whether  its  alienation  is  complete  without  any  inter- 
ference by  the  lord.  The  land  is  freehold  if  no  such 
interference  is  necessary,  even  though  there  may  be 
an  obligation  on  the  tenant  to  be  admitted  subsequent- 
ly (a).  If,  (for  a  complete  alienation)  admittance, entry 
on  a  roll,  or  the  like,  be  necessary,  it  will  be  copyhold, 
although  conveyed  by  a  lease  and  release  or  grant  or 
other  assurance  proper  to  freeholds  {b) .  In  some  cases 
it  is  difficult  to  distinguish  copyholds  of  a  certain 
kind  from  estates  at  will,  or  tenancies  from  year  to 
year,  as  where  the  names  of  the  tenants  are  entered  in 
a  book  or  roll,  and  the  steward  decides  whether  he 
shall  admit  the  alienee  or  not.  In  some  instances 
evidence  as  to  the  tenure  wiU  be  afforded  by  decisions 
in  parliamentary  registration  cases  and  similar  proceed- 
ings, when  the  nature  of  the  tenancy  has  come  into 
dispute  (c). 

It  is  sometimes    necessary   to    ascertain   whether 


(a)  Passingham  v.  PiUy,  17  G.B.  299.  But  if  the  copyhold 
has  been  severed  from  the  manor,  it  will  pass  by  an  ordinary 
assnrance.     Phillips  j.  Ball  6  C.B.N.S.  811. 

(b)  Doe  T.  Huntingdon^  4  East.  271.  Thompson  y.  Harding,  1 
G.B.  440.  Other  cases  are  cited  in  Gh.  I.  suprd.  Bingham  v. 
WoodgatCj  1  Russ.  &  M.  32,  is  against  the  other  authorities ;  see 
Portland  (Duke)  ▼.  Hill,  2  L.R.  Eq.  768. 

(c)  Oarbutt  v.  Trevor,  16  G.B.  N.S.  650. 
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lands  are  or  have  been  held  by  a  freehold  tenure  other 
than  common  socage.  It  will  be  of  use  to  notice  that 
the  tenure  of  Francalmoigne  or  Free  Alms  was  free  from 
all  temporal  service^  and  is  inconsistent  with  the 
rendering  of  fealty  or  rent  (a). 

A  tenure  in  ancient  demesne  is  proved  by  the  mention 
of  the  manor,  of  which  the  lands  are  held,  in  Domesday 
Book,  under  the  title  of  Terra  Regis.  This  will  be  shown 
by  an  o£B.ce  copy  of  the  entry  (jb).  The  conver-  indent 
sion  of  the  tenure  to  "  frank-fee  '^  or  common 
socage  was  formerly  effected  by  a  fine  or  recovery 
transacted  in  one  of  the  superior  courts,  but  the  lord 
might  at  any  time  afterwards  bring  a  writ  of  deceit 
and  reverse  such  fine  or  recovery,  upon  which  the  old 
tenure  revived.  Until  this  happened,  the  lands  were 
unmarketable,  unless  the  lord  released  his  rights.  It 
often  happened,  that  there  was  nothing  on  the  abstract 
of  title  to  show  that  the  land  was  ancient  demesne, 
and  that  by  no  fault  of  the  owner  the  land  became 
nearly  valueless  (c).     The  difficulty  was   removed  by 


(a)  Co.  Litt.  94  b.  95  a.  Since  the  Befoimation  the  uncertain 
spiritnal  services  have  in  some  cases  been  changed  to  fixed  religious 
and  charitable  services  by  authority  of  Parliament,  ''  but  the  ten- 
ure remains  as  it  was  before."    Co.  Litt.  95  6. 

(6)  See  Yearbook  40  Edw.  3. 45.  Griffin  v.  PaLmer^  1  Brownl. 
43.  Newton  v.  Shaftoe,  2  Keb.  158.  Hodgea  v.  Hodges^  1  Lev. 
106.  Baker  v.  Wich,  1  Salk.  56.  Saunders  v.  Welsh,  ibid.  57. 
Crowiher  v.  Oldjidd,  ibid,  364.  The  old  method  of  consulting 
Domesday  Book  is  described  in  a  note  to  Hale's  Common  Law, 
c.  5. 

(c)  1  Keal  Prop.  Rep.  28,  29.  The  writ  of  deceit  was  abolished 
by  2  &  3  Will.  4,  c.  27,  s.  36  ;  and  3  &  4  WiU.  4,  c.  74,  s.  6. 
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the  Fines  and  Recoveries  Act  (a)  which  in  this  case 
has  a  retrospective  effect :  and  by  the  same  Act  it  was 
provided^  that  the  original  tenure  should  be  restored 
in  all  cases  where  the  tenant  should  have  acknowledged 
or  recognised  the  tenure  within  the  twenty  years  pre- 
ceeding  the  year  1834  {h).  If  a  title  was  stated  to  be 
of  this  tenure^  and  all  fines  and  recoveries  appeared 
to  have  been  transacted  in  the  manor  courts  it  was 
never  the  practice  to  require  the  official  proof  of  the 
tenure  (c).  It  should  perhaps  be  noticed^  that  a  doubt 
has  been  expressed  whether  lands  of  this  tenure 
are  within  the  Statute  1  &  2  Yict.  c.  110^  relating  to 
judgment  debts  (d),  but  the  words  of  the  Statute 


(a)  3  A  4  Wm.  4  c.  74,  as.  4,  6. 

(6)  Ibid.  8.  6. 
r*(c)  Coventry.  Convey.  Evid.  170.  Oreen  v.  Proude,  1  Mod. 
117.  BuUen  v.  Michel,  2  Price.  399.  "  The  snrvejB  of  the  Chaich 
and  Crown  lands  were  taken  by  Commisaioners  in  the  time 
of  the  Commonwealth  under  the  authority  of  Acts  or  Oidinanoes  of 
the  Parliament,  and  copies  of  these  surveys  were  deposited  in 
many  of  the  Cathedrals  (and  others  in  the  Lambeth  Library). 
The  originals  would  have  been  good  evidence  of  the  particulan  of 
the  surveyed  estates ;  but  as  they  were  destroyed  at  the  time  of 
the  great  fire  of  London,  the  copies  have  been  admitted  as  evi- 
dence in  the  place  of  the  original  surveys,  provided  they  have 
been  kept  in  unsuspected  repositories."  Phillips.  Evid.  i.  405. 
See  also  Freeman  v.  Reed^  4  B.  &  S.  1 74.  10  Jur.  N.S.  149.  As 
to  admitting  surveys  of  the  possessions  of  religious  houses  when 
the  original  commissions  can  no  longer  be  found,  see  PhiU.  Evid. 
ttbi  suptii.  and  UnderhiU  v.  DurJuLm^  2  Gwill.  542 ;  with  other 
cases  there  cited. 

((2)  Per  ShadweU  V.C.  in  Harris  v.  Damson,  15  Sim.  128. 
Richards  v.  Bassestt,  10  B.  &  C.  657.  Irwin  v.  Simpson,  7 
Bro.  P.C.  317.    Evans  v.  Rees,  10  A.  &  E.  151. 
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appear  to  be  wide  enough  to  cover  every  tenure.  As  Burgage, 
to  tennre  in  burgage^  which  it  may  be  necessary  to 
prove  in  cases  concerned  with  a  descent  in  borough- 
english^  customary  dower,or  other  customary  incidents 
it  should  be  remembered  that  the  customs  of  this 
tenure  cannot  be  set  up  outside  an  ancient  borough  (a), 
even  if  the  tenure  is  stated  in  letters-patent  or  else- 
where to  be  'in  free  burgage '  (6). 

As  to  gavelkind  lands^  the  presumption  is  that  all  Gayelkind 
lands  in  Kent  are  of  that  local  tenure  until  the  con- 
trary is  proved.  It  may  however  be  shown  to  have 
been  disgavelled  (c),  or  never  to  have  been  of  the 
nature  of  gavelkind.  The  Acts  for  disgavelling  lands  DiBgarel. 
in  Kent  affected  the  lands  of  nearly  seventy  of  the 
principal  land-owners^  whose  names  are  given  in  the 
Acts^  but  without  schedules  of  the  lands  affected.  To 
prove  that  a  particular  estate  was  within  one  of  these 
Acts  it  is  necessary  to  shew  that  the  land  was  in  the 
particular  ownership  at  the  date  of  the  Act  (d).  This 
is  done  by  proving  the  Act,  and  any  record,  such  as 
inquisitions  post  mortem  and  the  like,  which  bear  upon 
the  circumstances  of  the  particular  case  (e);  such,  for 

(a)  Co.  Litt.  110,  b.     Hammond  y.  Broadstreet,  10  Exch.  390 
(6)  May  v.  Street,  Cro.  Elie.  120.    Rex  v.  MiUonj  1  C.  &  K.  68. 

(c)  As  to  the  Disgayelling  Acts,  see  arUe,  p.  10,  note 

(d)  Robins.  Gav.  i.  c.  7.  1  Real  Prop.  Rep.  Append.  113,  153, 
205,  213,  228,  286,  350.  Various  cases  bearing  on  this  part  of 
the  sabject  are  collected  in  the  Tenures  of  Kent,  c.  16. 

(e)  Burridge  y.  Sussex^  2  Ld.  Raym.  1292.  Lee's  ease,  Palm. 
163.  Wiseman  v.  Cotton,  1  Sid.  135.  Brown  v.  Brooks,  ibid, 
137.  Doe  v.  Brydges,  6  M.  &  Gr.  282 ;  see  also  Taylor.  Evid. 
1295. 
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instance^  are  the  surrenders  of  monastery  lands  pre- 
served among  the  records  of  the  Court  of  Augmenta- 
tions, grants  of  such  lands  by  the  Crown  to  private 
persons,  the  date  of  which  can  be  found  in  the  Patent 
Rolls,  licences  of  alienation,  pardons  for  alienations 
without  licence,  and  many  other  kinds,  of  official  re- 
cords. The  Act  '31  Hen.  8,  c.  3,  is  printed  among  the 
general  Statutes,  but  (being  of  a  private  nature  and 
not  affecting  the  whole  county)  it  must  be  proved  by  a 
copy  examined  with  the  original  on  the  Parliament 
Roll,  and  so  with  the  other  Disgavelling  Acts  (a). 
Ezistenoe  The  existence  of  a  manor  depends  on  the  fact  of 
there  being  at  least  two  freeholders  in  fee,  and  not  upon 
the  holding  of  courts  (6) .  It  is  not  however  neces- 
sary in  ordinary  cases  to  prove  the  continuance  of  a 
manor,  as  the  title  to  waste  land  and  to  the  enjoyment 
of  manorial  rights  and  franchises  may  be  supported 
by  evidence  that  the  manor  had  formerly  a  legal  ex- 
istence. Reputation  is  prima  facie  proof  of  the  ex- 
istence of  a  manor  (c).  "Proof  of  a  court  held 
thirty-five  years  ago  with  some  appointments  of  game- 
keepers  was  held  j?rw?i<z/aci^  to  establish  the  title  of 
the  person  claiming  to  be  lord  to  eject  an  encroacher 
who  had  built  upon  the  waste  (c2),  and  it  would  appear 

(a)  As  to  the  proof  of  the  Act  2  &  3  Edw.  6,  c.  40.  which 
has  been  omitted  from  the  roll,  see  Doe  y.  BrydgeSy  6  M.  &  Gr. 
282.  None  of  these  Acts,  except  31  Hen.  8,  c.  3 ;  are  printed 
among  the  Statutes  of  the  Reabn. 

Q>)  Glover  Y.LaneyZT.K  447. 

{c)  Soane  v.  Ireland,  10  East.  271. 

(d)  Doe  Y.  Heakin,  6  A.  &  £.  498. 
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that^  where  a  documeatary  title  can  be  made^  very- 
scanty  exercise  of  the  rights  will  sapport  a  claim  to 
an  allotment  in  lien  of  the  soil  of  the  waste  "  (a).  In 
one  case  the  existence  of  a  manor  was  held  to  be 
proved  by  reputation  '' without  the  slightest  vestige 
of  the  existence  of  any  manorial  right  whatever  "  (b). 

The  boundaries  of  a  manor  may  be  proved  in  certain  Bonn- 
cases  by  acts  of  ownership^  which  show  what  has  been 
the  meaning  of  ambiguous  expressions  in  an  ancient 
grant.  Thus  a  series  of  acts  of  this  kind  upon  the 
seashore  may  show  that  it  was  parcel  of  the  manor  as 
granted  originally  by  the  Crown  (c).  The  right  to 
take  wreck  upon  the  shore  is  accepted  as  evidence  that 
the  Crown  granted  the  shore  as  parcel  of  the  manor^ 
though  it  is  not  conclusive  (cQ.  So  the  mines  under 
freehold  lands  may  be  shown  by  acts  of  ownership 
to  be  part  of  tiie  demesnes  of  the  manor^  in  opposition 
to  the  common  presumption  in  favour  of  the  surf  ace- 
owner  (e).     And  on  the  same  principle  we  have  seen 


{a)  Cooke.  IndoB.  93. 

Q>)  Siede  v.  Prickett,  2  Stark.  467.  Cooke.  Indos.  94,  and  see 
Curson  v.  Lomas^  5  Esp.  60. 

(c)  Calmady  v.  Bowe,  6  C.B.  861.  Beaufort  v.  Swrnsea^  3 
Ezch.  413.  AU.  Gm.  v.  Jcmes,  2  H.  &  C.  347.  In  the  absence  of 
evidence  to  the  contrary,  the  Crown  is  presumed  to  own  the  shore 
np  to  the  average  line  between  the  highest  and  lowest  tides.  Att, 
Gen.  V.  CfJuimbers,  4  De.  G.  M.  &  G.  206. 

(d)  Calmady  y.  Eatoej  mprd.  As  to  the  proper  evidence  in 
support  of  and  claim  to  wreck,  see  BiddtUph  y.  AtheTj  2  Wils.  23. 

{e)  Barries  v.  Mawsony  1  M.  &  S.  81.  In  this  case  evidence  of 
deputation  was  admitted  to  show  the  boundary  of  the  old  and  new 
inclosures  in  a  manor. 
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that  copyholders  may  show  by  evidence  of  user  (if 
uncontradicted  by  evidence  of  the  custom  having  been 
the  other  way)  that  they  are  entitled  to  the  minerals 
or  timber  on  their  copyholds.  ^'  Usage,  though  it  be 
not  ancient,  which  is  admissible  and  unopposed  by 
other  evidence,  is  usually  conclusive  ^'  (a) .  A  copyhold 
tenement  described  as  "  meadow ''  on  the  court-roll 
may  by  usage  be  shown  to  include  no  more  than  the 
"  first  crop  '^  (6),  and  so  with  similar  instances. 

Boundaries  may  be  proved  by  evidence  of  reputa- 
tion (c)  where  the  question  relates  to  matters  of 
general  or  public  interest.  The  declarations  of  de- 
ceased persons,  who  were  conversant  with  the  locality, 
are  admissible  if  made  ante  Utem  motam  {d) .  Thus 
the  evidence  of  deceased  persons  has  been  admitted 
to  prove  the  boundaries  of  a  manor  (e),  and  in  an 
action  concerning  wreck,  an  ancient  document  pur- 
porting to  be  the  answers  of  deceased  tenants  to  com- 
missioners appointed  by  a  former  lord  was  allowed  as 
evidence  of  the  boundary  of  the  manor,  but  not  of  the 
private  right  to  the  franchise  (/).  A  verdict  in  a 
former  suit  concerning  boundaries  is  admitted  as  being 

(a)  Rex.  V.  Hoyte,  6  T.R.  430.  As  to  the  effect  of  usage  in 
showing  the  reepeotiye  rights  of  a  lord  and  commoners  upon  a 
waste,  see  ^o^efony.  Qrem^  5  T.R.  416,  and  StdMury  (Marquis) 
V.  Gladstone,  9  H.L.O.  692. 

(6)  Stammers  y.  Dixon,  7  East.  200. 

(c)  On  the  whole  subject  of  eyidenoe  in  cases  of  boundary,  see 
Hunt.    On  Boundaries,  c.  14.    Taylor,  Evid.  554  et  seq. 

(d)  Reg.  v.  Bedfordshire  IhfUs.  4  E.  &  B.  535. 

(e)  Doe  V.  Sleeman,  9  Q.B.  298. 

(/)  Talbot  V.  Lewis,  1  0.  M.  &  R.  495. 
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eqnivalont  to  evidence  of  repntation  (a).    On  the  same  Sunreyi, 
principle  ancient    records,  terriers,  surveys,  convey-  ments, 
ances,  &c.  have  been  admitted  as  evidence  of  reputation  ^  ™*^' 
or  as  equivalent  thereto.     But  they  must  come  from  a 
proper  custody,  and  be  shown  to  have  been  made  under 
the  proper  authority  (()•    Manorial  surveys  must  be 
signed  by  the  tenants,  and  presentments  made  by  a 
jury  of    survey    must   be   properly   signed.       Such 
presentments  are  not  admissible  if   made  post  litem 
motam.    Thus,  in  a  case  relating  to  the  title  of  the 
soil  of  a  sheep-walk,  a  presentment  on  the  court-rolls 
was  rejected,  wherein  the  jurors  recited  that  they  were 
sworn  to  view  the  land  in  question,  and  stated  upon 
oath  that  it  was  part  of  a  certain  waste  and  not  part  of 
the  freehold  tenement,  and  it  was  held  that  it  could  not 
be   admitted  as  a  proper  presentment,  because  the 
homage  had  no  power  to  decide  the  question  of  private 
right,  nor  as  an  award  for  want  of  mutual  submission, 
nor  as  evidence  of  reputation,  because  it  was  made 
after  the  commencement  of  the  dispute  (c).     Present- 
ments in  a  court-roll  are  not  evidence  that  the  lord  has 
acted  as  the  owner  of  lands  in   dispute  (d),  nor  are 
presentments  of  fines,  amercements,  or  the  like,  evidence 


(a)  Brisco  y.  Lomax,  8  A.  &  £.  210. 

(6)  Evans  v.  Taylor^  7  A.  &  £.  617.  BeaufoH  y.  Smith,  4 
Exch.  450.  As  to  admitting  Burveys  when  the  oommifision  has 
been  lost,  see  Bowe  y.  BrerUon,  8  B.  &  C.  747.  And  as  to  the 
Parliamentaiy  suryeys  taken  during  the  Commonwealth,  see 
Roe  y.  Ireland,  11  East.  280.and  ante  p.  268. 

(c)  RicharcU  y.  Bassett,  10  B.  &  C.  657. 

(d)  Irwin  y.  Sirfipson,  7  Bro.  PC.  317. 

T 
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that  the  payments  were  due,  unless  the  payment  is 
Mapi.  also  proved  (a).  Maps  are  admissible  as  evidence  of 
reputation^  if  coming  from  a  proper  custody^  which  has 
a  tendency  to  show  that  they  are  likely  to  be  authentic(&) ^ 
and  if  appearing  to  have  been  made  by  persons  with  a 
proper  knowledge  of  the  locality  (e). 

To  prove  the  extent  and  rights  of  a  manor,  formerly 
part  of  the  Duchy  of  Lancaster,  a  document  from  the 
office  of  the  Duchy,  purporting  to  be  a  survey  made 
by  a  former  deputy  •surveyor,  founded  on  the  present- 
ments of  the  tenants  at  a  court  of  survey,  was  held  to 
be  inadmissible  either  as  a  document  made  under 
public  authority,  or  as  evidence  of  reputation,  it  ap* 
pearing  that  the  Crown  had  paid  the  expenses  of  the 
survey  (d) .  An  argument  based  on  the  duties  imposed 
on  the  surveyor  by  the  Statute  ^Extenta  Manerii/  was 
rejected,  because  the  Statute  did  not  impose  the  duty 
of  ascertaining  the  boundaries  of  manors  {e),  A  survey 
taken  by  commiBsioners  from  the  Crown,  to  which  at 
the  time  the  manor  belonged,  was  admitted  to  show 
the  extent  of  the  demesne-lands  at  that  time  (/).  And 
an  ancient  survey  of  Crown-lands,  found  in  the  office 


(a)  Evani  ▼.  £eM,  10  A.  &  E.  151. 

(h)  ffammand  y.  Broadstreet,  10  Ezck.  390. 

{e)  Rex  y.  MiUon,  1  0.  ft  K.  58. 

(d)  Effans  y.  Taylor^  7  A.  ft  £.  617.  Bot  it  seems  to  liaye 
been  ihonght  afterwardB  that  it  might  be  eyidence  of  repniation. 
Bscnifort  y.  Smith,  4  Exoh.  450 ;  and  oompare  Daniel  y.  WUkint, 
7  Exch.  429. 

(e)  As  to  this  record  or  statute,  see  anie,  p.  5. 
if)  Dimes  y.  Ardtn,  6  N.  ft  M.  494. 
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of  Land  Revenue  Becords^  and  pnrpoTting  to  have 
been  made  by  a  proper  anthority^  was  taken  as  evidence 
of  the  title  of  the  Crown  to  lands  therein  stated  to  have 
been  porchased  of  a  subject  (a).  Private  surveys  and 
records  can  only  come  into  evidence  as  declarations 
againt  interest. 

As  to  manorial  franchises  it  should  be  remembered  Fran- 
that  they  may  be  extingaiBhed  by  forfeiture  for  a  mis-  «»^ 
user,  or  even  by  disuse.    Thus  after  a  long  interval  the 
franchise  of  holding  a  court-leet  becomes  extinct  {I) 
though  it  is  otherwise  as  to  a  court-baron^  which  is  a 
necessary  incident  of  a  manor  (c).     To  establish  a 
right   to  free-warren  or  any  similar  franchise,  it  is 
necessary  to  prove  that  of  the  right  has  been  enjoyed 
down  to  the  time  of  making  the  claim.     "  The  non- 
nser  creates  a  presumption  that  the  franchise  has  been 
Barrendered'^(d).     Upon  the  question  whether  a  par-  Proof  of 
ticular  tenement  continues  to  be  held  of  a  manon  *«°""T« 
notwithstanding  a  great  lapse  of  time  without  rendo* 
of  services,  it  may  be  observed  that  the  tenure  will  be 
presumed  to  continue,  in  the  case  .of  freeholds  as  well 
as  copyholds,  unless  something  is  proved  from  which  a 
release  can  be  presumed  (e).      Where  a  person  would 


(a)  Doe  T.  BoberU,  13  M.  &  W.  520. 

(f>)  Dardl  t.  Bridge,  1  Blaokst.  46. 

(c)  Bex  y.  Havering,  5  B.  &  A.  691. 

((Q  Gra.  Dig.  27,  s,  109 ;  oiting  Case  of  Leicester  Forest,  Cro. 
Jac.  155.     Compare  Bro.  Abr.  Franchise,  10,  26. 

{e)  ChichMter  ▼.  HaU,  17  L.T.  121.  BevilVs  case,  4  Co.  8. 
As  to  copyholds,  see  Boe  v.  Ireland,  11  East.  280  Tumei  t  Wed 
Bromwich,  9  W.R.  155  ;  and  see  hoc  y.  Huntington,  4  East.  271. 

T  2 
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have  any  advantage  from  making  a  claim^  his  long 
non-claim  may  be  evidence  of  a  release  (a).  The  en- 
franchisement of  a  copyhold  may  upon  proper  evidence 
be  presumed  even  against  the  Crown.  "Where  a 
surrender  had  been  made  to  certain  churchwardens 
and  their  successors  in  1636^  without  naming  any 
rent^  and  by  the  Parliamentary  Survey  the  church- 
wardens were  charged  with  6(2.  under  the  head  of 
'  freehold  rents'^  and  receipts  had  from  time  to  time 
been  given  by  the  steward  as  for  a  freehold  rent^  it  was 
held  to  be  evidence  for  the  jury  on  which  they  might 
presume  an  enfranchisement  as  against  the  Crown  "(b). 

Payment  of  an  unvaried  rent  to  the  lord  of  a  manor 
for  a  great  number  of  years,  is  not  evidence  that  the 
land  belongs  to  the  lord,  but  the  presumption  is  that 
it  is  a  quit-rent  due  from  the  tenant  (c).  Payment  of 
an  acknowledgment  to  the  lord,  even  after  the  lapse 
of  twenty  years,  will  be  evidence  of  the  lord's  title  to 
an  incloBure  made  by  encroachment,  and  will  show 
that  the  occupation  began  by  permission  (c2). 

No  amount  of  evidence  of  a  freehold  tenancy  wQl 
avail  against  proof  that  the  land  in  question  was  at  one 
time  in  the  absolute  ownership  of  the  lord  of  the 
manor,  and  was  afterwards  alienated  in  fee  by  him, 

270.  Freeman  v.  Boo^,  3  Lev.  145.  And  see  Barton.  Comp.  1015, 
1019. 

(a)  EUlary  v.  WalUrj  12  Ves.  265. 

(6)  Roe  V.  Ireland,  11  East.  280. 

(c)  Doe  y.  JohnsoUf  Gow.  N.P.  173. 

{d)  Doe  V.  HeaJcin,  6  A.  &  E.  495.  Dae  v.  Clark,  8  B.  &  O, 
717 ;  and  see  Hodgson  v.  Hooper,  29  L.J.  Q.B.  222. 
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since  by  the  Statate  Quia  Empiores  under  these  cir- 
cumstances the  tenement  conid  never  be  held  of  the 
manor  again  (a). 

As  to  the  evidence  required  for  proof  of  a  manorial  Cuatoms. 
custom^  besides  what  has  been  already  stated  on  the 
point  {b),  it  shonld  be  observed  that  the  custom  of  one 
manor  is  no  evidence  of  that  of  another,  even  if  the 
one  manor  is  held  of  the  other  (c)  ;  ''  but  this  rule  is 
not  so  universal  as  not  to  be  varied  in  some  instances, 
as  in  mining  districts  the  courts  have  admitted  evidence 
with  regard  to  profits  of  mines  and  the  like  out  of  other 
manors,  where  the  customs  were  analogous  and 
similar,  to  explain  or  corroborate  the  custom  in  ques- 
tion "(^.  And  the  same  kind  of  evidence  has  been 
admitted  to  prove  the  nature  of  rights  of  turbary  in  a 
fenny  district  (0).  And  so  as  to  the  Border-law,  the 
nature  of  tenant-right,  and  other  usages  which  nm 
through  a  district,  the  custom  of  one  manor  has  been 
admitted  in  a  case  relating  to  the  custom  of  another, 
to  explain  the  nature  of  the  general  usage  (/). 

A  regular  series  of  entries  in  a  court-roll,  or  a  state- 
ment of  customs  signed  by  the  homage  or  the  former 


(a)  Bradsluxw  y.  Lawsonj  4  T.R.   443.    Chetwode  t.  CrewCf 
Willes.  614.    DdaeJurois  v.  BelaclwroU,  11  H.L.G.  62. 

(b)  Ante,  p.  22,  24. 

(c)  Somerset  (Duke)  y.  Francej  1  Strah.  654. 

{d)  Per  Lord  Haidwicke,  in  Dean  &  Oh,  of  Ely  y.   Warren,  2 
Atk.  189. 

(e)  Ibid. 

(f)  Somerset  (Duke)  y.  France^  suprd.    Roe  y.  Parker,  6  T.R. 
30.    Bowe  V.  Brcntmi,  8  B.  &  C.  758. 
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tenants,  and  fonnd  in  the  proper  oastody,  ia  the  beet 
evidence  of  a  custom.  "And  on  ancient  imtinghuided 
down  with  the  cotui-roUB  from  steward  to  steward,  and 
purporting  to  he  a  costomaiy  of  the  manor,  is  eridenca 
ot  a  custom  mentioned  therein"  (a).  One  entry  on 
the  roll  will  be  sufficient  to  prore  a  custom  under  some 
circomstanoes,  in  questions  as  to  the  custom  of 
descent,  dower,  or  the  like  (&).  And  an  entry  of  the 
custom  of  descent  of  a  manor  has  been  admitted  as 
evidence,  though  no  instance  was  given  of  the  actual 
descent  (c). 

In  the  abseuoe  of  better  evidence,  and  if  there  is 
nothing  to  show  that  the  custom  did  not  exist  at  any 
given  period  within  legal  memory,  evidence  of  repu- 
tation is  admitted  to  prove  the  existence  of  aoustom((i). 
But  in  the  case  of  a  customary  right,  which  admits  of 
acts  of  enjoyment,  "  a  foundation  ought  to  be  laid, 
showing  an  exercise  of  the  right  within  living  memoiy  : 
it  is  the  exercise  of  the  right  that  lets  in  the  evidence 
of  reputation"  (e).  But  though  the  general  opinion 
may  be  evidence  of  the  general  right,  the  tradition  of 
a  particular  fact,  said  to  have  been  done  in  the  exerciae 
of  the  right,  is  not  evidence  (/). 


(a>  Met  T.  Parker,  5  T.R..  30.    And  a««  Dm  v.  Bmu,  18  L.J. 
GP.  129. 
Q>)  Bm  v.  Xatott,  3  Wib.  63. 
(«^  Bot  V.  Parbtr,  ttiprd. 
(fj)  Dmm  T.  Spraf,  I  T.R.  466. 
(«)   Wtdu  T.  Sparke,  1  U.  £  S.  679.    1  PhUl.  End.  249. 
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There  wfll  not  in  general  be  much  difficulty  in  Moer-  Natnieof 
taming  the  nature  of  the  estates  which  the  copyholders  mums.^ 
of  a  manor  may  by  the  custom  possess  in  their  res- 
pectiye  tenements.  It  will  be  remembered^  that  the 
power  to  grant  the  gpreater  estate  implies  a  power  to 
grant  the  less  (a).  As  to  copyholds  for  lives  and 
years,  it  has  been  mentioned  above  that  the  proper 
evidence  to  prove  a  right  of  renewal,  is  to  show 
that  the   fine  is   certain    by   entries    in  the  court-  Amovnt 

.  of  fine. 

roUs  (6).    ''If  a  fine  certain  has  been  paid  from  the 

time  of  Heniy  VI.,  and  it  appears  by  the  roll  to 

have  been  uncertain  before,  this  is  not  a  fine  cer- 

tain^^  (c).    A  few  instances  either  way  will  not,  it  is 

said,  be  conclusive  as  to  the  certainty  of  a  fine,  because 

they  may  be  due  to  the  carelessness  of  a  steward  (d)* 

If  a  fine  certain  has  been  demanded,  it  is  not  evidence 

of  uncertainty  that  the  tenant  has  paid  less,  because 

the  lord  is  at  liberty  to  compound  his  claim  (e).    The 

Court  will  presume  that  a  fine  is  uncertain  until  the 

contrary  is  proved  from  the  rolls  (/)•    With  respect  to 

copyholds  for  lives,  it  should  also  be  remembered,  that 

those  customs  are  taken  very  strictly  which  enable 

one  of  the  lives  to  bar  the  estates  of  the  rest,  and  that 

his  exercise  of  the  right  must  be  shown  to  have  been 

effected  in  accordance  with  the  requirements  of  the 

(a)  AnU,  p.  48. 

(6)   Wharton  v.  King,  3  Anst.  659 ;  Ante^  p.  50. 

(c)  6^eraiYf<  COM,  Oodb.  265. 

(d)  Ibid.  Trotter  y.  Blake,  2  Mod.  231. 
e)  Allen  v.  Ahrdham,  2  Bals.  32. 

(/)  Trotter  t.  Blake,  eupra. 
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Enttito.  cn8tom(a).  We  have  Been  that  a  grant  to  a  man 
and  the  heirs  of  his  body  may  according  to  the  cnstom 
of  the  particnlar  manor  give  either  an  estate-tail  or  a 
fee-simple  conditional.  ''  It  is  no  evidence  of  a  cnstom 
to  make  a  grant  in  tail,  that  land  has  been  used  to  be 
granted  to  a  man  and  the  heirs  of  his  body,  nnless 
there  has  always  been  a  remainder  after  snch  estate, 
or  the  issne  have  avoided  the  alienation  of  his  ancestor 
&c  "  (b),  or  unless  there  has  been  some  other  dealing 
with  the  estate,  which  is  inconsistent  with  the  nature 
of  a  conditional  fee.  On  the  other  hand,  the  cnstom  of 
entailing  may  be  disproved  by  instances  of  dealing 
with  the  land  in  a  way  which  is  only  appropriate  to  an 
estate  in  fee-simple  conditional,  as  where  the  tenant 
has  aliened  in  fee  after  the  birth  of  issue,  without  any 
disentailing  assurance,  and  the  issue  has  failed  to 
recover. 

Before  the  Act  for  the  abolition  of  Fines  and  Be- 
coveries  it  was  held,  that  a  single  instance  of  barring 
an  entail  by  a  surrender  was  sufficient  evidence  of  a 
custom  to  bar  either  by  surrender  or  by  the  method 
of  a  customary  recovery  j  but  if  there  were  many 
instances  of  barring  by  recovery,  it  would  be  evidence 
that  a  surrender  was  not  the  proper  method  of  barring 
entails  in  the  manor  (c). 
Copyhold  Disentailing  assurances  of  copyholds  under  the  Act 
rancos.      must  be  enrolled  on  the  court-rolls  within  sis  months 


(a)  Ante,  p.  48. 

(6)  Co.  Litt.  60  6. 

(r)  Roe  V.  Jefferey,  2  M.  &  S.  92. 
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after  execntion^  except  in  manors  whtre  conveyances 
have  not  nsually  been  entered  on  a  conrt-roll  or  similar 
record  (a).  As  to  other  assurances,  the  proper  evi- 
dence is  a  copy  of  conrt-roll  signed  by  the  steward, 
proof  of  whose  signature  may  be  required  unless  he  is 
dead  and  the  document  more  than  thirty  years  old  (h). 
The  copy  thus  authenticated  need  not  be  that  which 
was  given  to  the  tenant  (c) .  And  the  court-rolls  them* 
selves  are  as  good  evidence  as  any  copies  (cQ. 

"  It  is  the  duty  of  the  steward  of  a  manor  to  deliver 
to  the  tenants,  as  part  of  their  title,  copies  of  the 
court-rolls :  copies  therefore  are  admitted  in  evidence 
upon  the  same  principle  as  the  chirograph  of  a  fine,  or 
the  enrolment  of  a  deed  "  {e).  Examined  copies,  not 
signed  by  the  steward,  but  made  by  another  person, 
and  verified  by  his  swearing  to  their  correctness,  are 
admissible  as  evidence  (/)•  It  is  provided  by  the 
recent  Stamp  Act  (9),  that  in  cases  subsequent  to  the 
passing  of  the  Act  the  copy  of  a  grant  or  surrender 

(a)  Honeywood  y.  FobUt^  30  Beay.  1.    Reg.  y.  Tnglewoodf  & 
Dowl.  P.O.  693. 
(&)  Dwt.  V.  &  P.  287.     Wynne  y.  TyntMU,  4  p.  &  A.  376. 
(e)  Breeze  y.  Hawker,  14  Sim.  350.    Doe  y.  Mee,  4  B.  &  A.  617 
(<0  Doe  y.  HaU,  16  East.  208.    Doe  y.  Freeman,  12  M.  &  W. 

(«)  Appkton  y.  BraybroJce,  6  M.  &  S.  38. 

(/)  Doe  y.  Mee,  tuprd.    And  see  Coyentry.  Gonyey.  Eyid.  57. 

{g)  33  &  34  yict.  0.  97,  b.  81.  The  chief  proyisions  of  the  Aoi 
affecting  copyholds  will  be  found  in  the  Appendix.  When  a  sur- 
render or  grant  is  made  out  of  court,  the  duty  is  denoted  on  the 
written  memorandum  kept  by  the  steward,  so  that  it  is  necessary 
to  show  on  the  copy  used  as  eyidence  of  title  that  the  duty  has 
^  been  paid. 
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shall  not  be  adiAitted  in  evidence^  nnless  the  grant  or 
sarrender  or  memorandum  thereof  is  duly  stamped,  of 
which  fact  the  certificate  of  the  steward  on  the  face 
of  the  copy  shall  be  sufficient  eyidence.  Aiid  that  the 
entry  on  the  roll  of  a  grant  or  surrender  shall  not  be 
admitted,  "  unless  the  surrender  or  grant  (if  made  out 
of  court),  or  the  memorandum  thereof,  or  the  copy  of 
court-roll  (if  made  in  court),  is  duly  stamped,  of  which 
fact  the  certificate  of  the  steward  in  the  margin  of 
such  entry,  shall  be  sufficient  evidence''  (a). 

Admittances  and  licences  to  demise  are  exempted 
from  the  stamp  duties  by  the  late  Act.  By  the  earlier 
Acts  {b)  a  stamp  was  required  for  admittances  as  well 
as  surrenders,  but  their  provisions  were  held  to  be 
revenue  regulations  and  not  intended  to  vary  the  rules 
of  evidence  (c).  The  court-rolls  or  examined  copies  of 
the  entries  therein  have  therefore  been  accepted  as 
evidence  of  surrenders  and  admittances  and  other 
assurances.  It  has  been  held  that  a  suirender,  which 
was  not  entered  on  the  roll,  might  be  proved  together 
with  its  due  presentment  by  a  draft  of  an  entry  pro- 
duced from  the  muniments  of  the  manor,  and  the  parol 
testimony  of  the  foreman  of  the  homage-jury  who  had 
made  the  presentment  {d).    It  did  not  appear  whether 

(a)  Ibid.  8.  82. 

(b)  48  Geo.  3  o.  149,  as.  32,  33. 

(c)  Doe  ▼.  Meet  4  B.  A  A.  617.  The  protinons  of  the  Aet  55 
Geo.  3, 0. 184,  applied  to  the  oopies  given  oat  by  the  itewaid,  and 
not  to  examined  copies  made  by  other  penons.  Doe  v.  Freeman^ 
12  M.  ft  W.  844. 

{d)  Doe  ▼.  Callaway,  6  B.  ft  C.  484. 
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a  proper  engrossment  had  been  made  and  afterwards 
lost,  and  the  point  was  held  not  to  be  material.  "  The 
draft  may  have  been  not  a  copy^  but  the  original  from 
which  the  roU  was  afterwards  to  be  made  out :  the 
draft  itself  is  more  in  the  nature  of  an  original  than 
the  copy,  thoogh  the  latter  is  more  convenient  for 
reference/'  So  where  a  surrender  to  the  use  of  a  will 
was  recited  in  the  copy  of  an  admittance  in  the  record 
book  of  the  manor^  and  no  entry  had  been  made  on 
the  roll^  the  records  being  kept  n^ligently^  the  entiy 
in  the  book  was  taken  as  good  evidence  of  th^ 
surrender  (a). 

''  The  rolls  of  a  conrt-baron  or  of  a  customary  court  Sntries  o« 
are  evidence  between  the  lord  and  his  copyholders  or 
free  tenants.  They  are  the  public  documents  by  which 
the  inheritance  of  every  tenant  is  preserved  and  the 
records  of  the  manor-court^  which  was  anciently  a 
court  of  justice  relating  to  all  property  within  the 
manor''  (6).  But  they  ai'e  evidence  only  against  the 
lord  or  tenants^  and  are  not  public  records  in  the 
proper  sense  of  the  term  (c).  And  in  case  of  a  mis- 
take the  entry  on  the  court-rolls  can  be  altered  to  suit 
the  &ct,  as  where  a  conditional  surrender  has  been 
entered  as  absolute^  or  where  the  agreement  between 
the  parties  has  been  mis-stated  by  inadvertence  {d). 


(a)  Doe  ▼.  TkTU9cro98,  1  A.  A;  £.  126. 
(5)  Phillips.  Eyid.  i.  417. 
\e)  AU.  Om,  ▼.  Hotham,  1  Tom.  217. 

(cQ  KMs  oatCy  4  Co.  25.    Doe  ▼.  CaUoway,  6  B.  A  C.  484. 
EUUm  ▼.  Wood,  2  M.  &  K.  678. 
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Proceed-  Proceedings  in  a  manorial  courfc  are  proved  by  the 
courts.  entry  or  memorandnm  on  the  roll^  or  if  not  entered 
may  be  proved  by  the  officer  of  the  court  or  any  one 
conversant  with  the  facts.  "  Wben  the  judgment  of  a 
conrt-baron  or  of  any  other  court  of  inferior  jurisdic- 
tion is  offered  in  evidence,  the  proceedings  on  which 
it  is  founded  ought  to  be  shown,  but  as  the  proceed- 
ings are  not  usually  made  up  in  form,  the  minutes 
will  be  admitted,  if  perfect  and  if  omitting  nothing 
material''  (a). 

(a)  PhiU.  Evid.  i.  396.    Fisher  v  Lane,  2  BL  834 
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enfranchised  —  Ecclesiastical  mano^rs  —  Tenants 
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ecLse  of  Ivmited  owner — Of  corporations  or  others 
holding  on  ckwritalle  trust — Of  other  corporations. 
Of  incumbents  of  benefices — In  cases  of  ecdesias- 
tical  manors — Of  Universities  and  Colleges — Of 
mamKyrs  where  the  Orown  is  interested-^Considera^ 
tion  charged  on  land — Charge  of  expenses — Cer- 
tificates  of  charge — Natv/re  of  charge — Effect  of  a 
voluntary  enfranchisement — Effect  of  reservation 
of  miitercUs — InspecUon  of  c<3wrt-roUs\ — Disputes 
as  to  boundaries — Compulsory  enfranchisement^^ 
Course  of  proceedings — Minute  of  Copyhold  Com* 
ndssioners  —  Usual  terms^of  enfranchisement  — 
Quit-rents — Heriots — Beliefs^^Fines — Timber^^ 
Manorial  rights — Other  statutory  enfranchisements 
under  Acts  for  redemption  of  land-tax  —  Poor 
Law  Acts^-^Church  Building  Acts — LandsjOlauses 
Act — School^  8ites[^Acts^^onsecration  of  church^ 
yards  Act,  1867. 

Extin-  Wmm  a  copyhold  ceaaes  to  be  held  according  to  the 
cuBtom  of  the  manor  the  tenure  is  said  to  be  extin- 
guished. This  may  happen  either  by  the  union  in  one 
person  of  a  freehold  and  a  copyhold  interest  in  the 
same  land  and  in  the  same  rights  or  by  enfranchise- 
ment of  the  copyhold  tenure. 

An  extinguishment  results  when  the  lord  acquires 
the  copyhold  tenement  by  any  means^  as  by  the  tenant's 
surrender^  bargain  and  sale^  release^  or  abandonment 
of  the  customaiy  tenancy  at  will^  or  by  descent,  for- 
feiture^ or  escheat;    or  when  a    copyholder  acquires 
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from  the  owner  of  the  freehold  any  common-law 
interest  in  the  land^  as  for  a  term  of  years  or  for  an 
interest  in  remainder^  whether  by  purchase  or  descent ; 
''for  the  estate  of  the  copyholder,  being  only  at 
will,  becomes  meiged  by  the  occasion  of  any  greater 
estate ''  (a).  Thns  if  the  lord  of  a  manor  demises  the 
freehold  of  a  copyhold  tenement  for  a  term  of  years, 
and  the  lessee  assigns  the  term  to  the  copyholder,  the 
cnstomary  interest  will  be  extinguished;  ''for  both 
these  interests  cannot  exist  in  the  same  person  at  once, 
and  consequently  one  of  them  must  be  determined, 
which  of  necessity  must  be  the  customary  estate ;  for 
the  estate  deriyed  from  the  common  law  cannot  merge 
in  that,  and  when  common  law  and  custom  come  to- 
gether, and  one  or  other  must  necessarily  stand,  the 
common  law  shall  be  preferred''  (h).  And  so,  if  a 
copyholder  takes  a  lease  of  the  manor,  or  acquires 
any  other  interest  therein,  his  estate  will  come  to  an 
end  (c). 

But  when  the  freehold  and  copyhold  interests  are  SuBpen- 
held  by  the  same  person  in  two  different  rights,  the  ^^^ 
customary  tenure  is  suspended  and  not  extinguished ; 
as  where  a  copyholder  marries  the  lady  of  the  manor, 
in  which  case  his  tenure  is  suspended  while  the  estate 
in  right  of  his  wife  continues  {d). 

In  order  to  prevent  an  extinguishment  upon  a  pur- 

(a)  Cra.  Dig.  10,  6, 10.    2  Watk.  Gopyh.  547. 
Q>)  Lome 9  cote,  2  Go.  16. 

{e)  Hide 9  etue.  Moo.  185.    Frenches  cote,  4  Go.    1 
((Q  Go.  Gop.  8.  62.    Plowd.  Quer.  95. 
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chase  by  the  lord  of  the  copyhold,  or  by  the  tenant  of 
the  lordship^  it  is  necessary  to  surrender  to  the  use 
of  a  trastee.  If  the  extinguishment  takes  place,  the 
copyhold  will  at  once  become  part  of  the  manor,  dis- 
charged of  the  customary  tenure,  and  subject  of  coarse 
to  all  incumbrances  and  limitations  affecting  the  resi- 
due of  the  manor  (a).  Thus  it  was  held,  that  a  copy- 
hold surrendered  to  the  use  of  the  lord  and  his  heirs 
would  enure  to  the  benefit  of  a  mortgagee  under  a 
previous  mortgage  of  the  manor,  and  that  the  equity 
of  redemption  passed  under  the  limitations  of  an  ex« 
istiDg  settlement  of  the  estate  as  comprised  in  the 
mortgage  (6) 
Tenure  It  will  be  remembered  that  the  copyhold  tenure  may 

rerired.  y^  revived  after  extinguishment,  provided  that  no 
common  law  interest  greater  than  a  tenancy  at  will 
has  been  created  during  the  merger  by  an  owner 
seised  in  fee :  but  that  if  such  an  interest  has  been 
created,  the  land  thereby  ceases  for  ever  to  be  demise- 
able  by  copy  of  court-roll ;  and  that  the  creation  of 
such  an  interest  by  the  owner  of  a  limited  estate  will 
suspend  the  power  of  reviving  the  copyhold  during 
the  continuance  of  such  limited  estate  (r). 
Enfran-  The  copyhold  tenure  is  also  extinguished  by  en~ 

chiflement  franchisement,  either  at  common  law  or  under  the 
Copyhold  Acts.    The  former  is  effected  by  the  con- 


(a)  St.  Paul  V.  Dudley^  15  Vee.  167. 
(6)  Doe  ▼.  Potts,  Doug.  710. 
(c)  Ante,  p.  55. 
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▼eyance  of  the  freehold  to  the  copyholder^  or  by  a 
release  of  all  customs  and  services^  either  by  the  lord 
of  the  manor,  or  by  the  owner  of  the  freehold  of  that 
particular  tenement  (a) .  And  the  same  effect  will  ^*  ^J°^' 
follow  from  a  release  of  part  of  the  serrices,  or  from 
any  transaction  equivalent  to  a  release.  Thus  it  was 
held^  that  tenant-right  copyholds  were  enfranchised 
when  the  lord  '^  ratified  and  confirmed  to  the  tenant 
and  his  heirs  all  the  customary  and  tenant-right  estati), 
and  granted  that  he  should  be  discharged  of  the  pay- 
ment of  all  rents,  customs,  services,  &c.,  except  one 
penny  yearly  rent,  and  except  suit  of  court  and  all 
royalties,  escheats  and  forfeitures  "  (&).  This  was  con- 
sidered to  be  tantapiount  to  a  release  of  the  copyhold 
services.  It  must  be  remembered,  that  the  enfran- 
chisement severs  the  copyhold  from  the  manor,  so  that 
the  tenement  is  thencef  ore  held  of  the  next  superior 
lord  in  free  socage ;  and  that  the  enfranchising  lord 
cannot  validly  reserve  to  himself  the  ancient  rents  and 
services,  fealty  or  suit  of  court,  or  create  any  new 
tenure  of  the  freehold  by  reserving  any  new  service  to  . 
himself  (c).  No  one  can  enfranchise  a  copyhold  at 
common  law,  who  has  not  an  estate  in  fee  in  the 
manor,  or  at  least  a  power  to  convey  the  fee-simple  of 
the  land  to  the  copyholder  (d).    A  power  of  sale  and 


(a)  Phiaips  ▼.  Ban,  6  C.B.  N.S.  811. 
(6)  Doe  ▼  Buniingdony  4  East  271. 
(e)  Bradshaw  ▼.  Lawson,  4  T.R.  443. 
(<Q  WiUtm  Y,  Allen,  1  Jac.  &  Walk.  611. 
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exchange  is  saffident  to  authorise    an    enfranchiae- 
ment(ri). 

This  necessitates  the  investigation  of  the  lord^s  title 
npon  the  enfranchisement^  and  upon  any  subsequent 
sale  of  the  enfranchised  copyhold^  unless  this  is  gnarded 
against  by  a  special  condition.  And  it  is  also  proper 
to  guard  against  having  to  produce  evidence^  that 
since  the  enfranchisement^  the  manor  has  been  enjoyed 
in  conformity  with  the  earlier  title  (6).  Another  great 
inconvenience  attending  enfranchisements  at  common 
law,  is  the  necessity  of  creating  a  term  of  years  in  the 
copyhold  before  enfranchisement,  if  the  lord  will  give 
licence,  in  order  to  protect  the  land  against  the  incum- 
brances on  the  freehold  under  the  lord^s  title  (c). 
After  long  enjoyment  as  freehold,  an  enfranchisement 
npon  proper  evidence  will  be  presumed  even  against 
the  Crown  (<i), 

A  copyholder  with  a  limited  estate  may  take  an 

enfranchisement,  but  it  will  enure  to  the  benefit  of  the 

persons  entitled  in  remainder  who  would  have  takmi 

the  copyhold  if  there  had  been  no  enfranchisement  {e). 

The  Copy-       Enfranchisements  and  commutations    of    manorial 
hold  AcU. 

rights  are  now  usually  effected  under  the  Oopyhold 
Acts(/). 

(«)  Dart.  V.  &  P.  70. 

(6)  Dart.  V.  &  P.  152.    There  remarks  do  not  apply  to  en- 
franchisements under  the  Copyhold  Acts. 
(<;)  Rouse.  Gopyb.  Enfranch.  5. 

(d)  Roe  Y.  Irdand,  11  East.  280. 

(e)  Wynne  v.  CooJce,  1  Bro.  CO.  516. 

(/)  The  Copyhold  Acts,  to  which  reference  is  usually  made  bj 
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Oommfutatun^. — In  the  case  of  any  freehold  or  copy- 
hold land,  held  of  a  manor  and  subject  to  manorial  ^ 
rights^the  lord  and  tenant  may  commute  the  rents^finesj  tation. 
and  heriots,  or  any  of  them^  and  any  other  of  the  lord's 
lights  affecting  the  land  (a) . 

The  Act  of  1841  contained  provisions  (now  repealed) 
for  the  general  commutation  of  rights  affecting  aU  the  ^^^^ 
lands  ina  manor  by  agreement  made  at  a  meeting 
between  the  lord  and  tenants.  Persons  calling  such 
meetings  were  to  be  interested,  if  lords,  to  the  amount 
of  one-fourth  of  the  value  of  the  manor,  and  if  tenants, 
were  to  be  ten  in  number,  or  one-half  of  the  whole 
number.  The  agreement  was  to  be  made  by  three- 
fourths  of  the  tenants,  and  the  lord  and  tenants 
so  agreeing  were  to  represent  three-fourths  of  the 
▼alue  of  the  lands  concerned  (b). 

The  same  Act  provided,  that  in  case  a  commutation 
should  be  made  between  the  lord  and  twelve  tenants 
(reduced  to  six,  by  the  Act  of  1843,  s.  11  )f 
being  tenants  or  all  the  tenants  of  the  manor,  without 


the  yean  of  their  leBpective  dates,  are  the  following :  4  &  5  Vict. 
0.  35,  (1841) ;  6  &  7  Viot.  o.  23,  (1843)  ;  7  &  8  Vict.  o.  35,  (1844)  . 
15  &  16  Vict.  c.  51,  (1852) ;  16  ft  17  Vict.  o.  57,  (repealed  in 
1858) ;  21  &  22  Vict.  c.  94,  (1858). 

(a)  Act  of  1841,  88.  52,  102.  By  s.  82,  commutations  are  not 
to  affect  the  rights  to  fairs,  markets,  appointments,  escheats,  rights 
of  sporting  or  fishing,  mines,  minerals,  quarries,  or  any  other 
manorial  rights,  unless  expressly  commuted  under  the  Act. 

(6)  88. 13, 14,  16  to  35,  37  to  44.  Act  of  1843,  s.  1 ;  Act  of 
1844,  8.  5.  repeided  by  the  Act  of  1858,  s.  2,  as  to  future  cases. 

u2 
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any  apportionment  of  the  commutation^  such  an  appor- 
tionment might  be  made  by  a  schednle  to  be  prepared 
by  the  steward  and  confirmed  by  the  CommiBsioner8(a). 
Separata        gy  the  same  Act,  s.  52,  the  lord  and  any  one  or  more 
tations.      tenants,  whatever  their  respectiTC  interests  may  be, 
with  the  consent  of  the  Conmiissioners,  may  effect  a 
commutation  (or  supplemental  or  substituted  commu- 
tation )  {b)  by  an  agreement,  which  may  include  an 
apportionment  of  the  consideration,  and  of  the  costs 
and  expenses,  and  also  a  scale  of  fees  to  be  payable  to 
the  steward  in  the  future,  (with  a  saving  of  vested 
interests  of  stewards,  and  of  stewards  having  a  just 
expectation  of  holding  office  for  life  or  good  behaviour, 
according  to  the  usage  of  the  manor.)     If  any  of  the 
parties  are  limited  owners,  notice  is  to  be  given  to 
those  in  remainder  or  reversion.     If  the  parties  think 
fit,  the  conmiutation  may  be  effected,  with  the  Com- 
missioners^ consent,  by  such  an  assurance  as  would  be 
used  by  an  owner  in  fee-simple  in  possession,  or  by 
an  agreement  entered  on  the  court-rolls,  a  copy  being 
delivered  to  the  tenant  as  in  cases  of  admission  to 
copyholds.    The  tenants  may  grant  to  the  lord  rights 
of  entry  and  way,  and  other  easements,  for  the  purpose 
of  getting  his  reserved  minerals,  the  grant  and  con- 
sideration being   mentioned   in    the    agreement   for 
commutation  (c). 

Conside-        The  Consideration  may  be  1,  a  rent-charge  fixed  in 
ration. 

(a)  8.  52,  repealed  as  to  future  oases  by  the  Act  of  1858,  s.  2. 
(6)  8  54. 
(c)  8.  84. 


1NYKA1ICHI8I1CINT.  293 

amonnt^  or  if  exceeding  20s.  yarying  with  the  price  of 
com  in  the  same  way  as  the  tithe  rent-charge^  with  a 
fine  cetain  on  death  or  alienation^ not  exceeding  5«.  (a). 
2.  The  consideration  may  be  a  fine  certain  on  death  or 
alienation^  either  fixed  in  amonnt  or  varying  as  afore- 
said. 3.  The  amonnt  of  sach  rent-charges  and  fines 
may  be  made  subject  to  increase  or  dimination  in 
certain  events^  to  be  stated  in  the  agreement  or  to  be 
afterwards  fixed  by  valuers  (6).  4.  By  the  Act  of 
1843^  8. 1^  the  consideration  may  be^  wholly  or  in  part^ 
the  conveyance  of  landsj  parcel  of  the  same  manor  and 
subject  to  the  same  uses  and  trusts  as  the  lands 
commuted,  or  any  right  to  mines  or  minerals  in  or 
under  such  lands,  or  any  right  to  waste  in  lands  be- 
longing to  the  manor.  5.  This  was  extended  by  the 
Act  of  1844,  s.  5,  to  other  lands  and  minerals,  provided 
that  the  same  can  be  conveniently  held  with  the  manor 
iu  the  opinion  of  the  Commissioners,  and  are  settled  to 
the  same  uses  and  trusts  as  the  manor  in  which  the 
commutation  takes  place,  or  as  near  thereto  as  the 
differences  of  tenure  will  permit :  and  by  the  same 
section  the  owners  are  empowered  to  convey  such  lands 
and  minerals  for  the  purposes  of  the  commutation. 

The  nature  of  the  commutation  rent-charge,  and  Bemedies 
provisions  respecting  the  payment  of  the  money  for  ^^  *°'^' 
its  redemption  or  purchase,  will  be  explained  under 
the  heading  of  Voluntary  Enfranchisemunt.      in  all 
cases    of    commutation-fines    and  of  admittances  of 

(a)  8.  52,  Act  of  1852,  s.  41 ;  Act  of  1858, 8.  10. 
(6)  Act  of  1841,  8.  52. 
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persons  holding  lands  snbject  thereto^  the  lord  is  to 
have  the  like  powers  as  are  given  in  the  case  of  fines 
and  admittances  due  from  infants  and  other  persons 
nnder  disability  by  the  Act  1  Will.  4.  c.  65^  in  addition 
to  his  other  remedies  for  enforcing  admittances^  and 
for  recovery  of  arbitary  fines  (a).  After  a  commu- 
tation the  lands  continue  to  be  copyhold  and 
to  pass  by  surrender  and  admittance  in  all  cases 
in  which  they  shall  have  previously  been  so  held 
and  conveyed :  but  the  lands  are  thenceforth  to  be 
free  from  all  customary  modes  of  descent  and 
customs  relating  to  freebench^  dower^  or  ctirtesy^  and 
in  those  respects  to  be  subject  to  the  law  applicable  to 
freeholdlands  held  in  common  socage^saving  the  interests 
of  persons  married  before  the  commutation,  and  saving 
the  custom  of  gavelkind  in  Kent  {b)»  The  effects  of 
dealings  under  the  Acts  which  are  common  to  lands 
enfranchised  and  commuted  will  be  noticed  under  the 
heading  of  Voluntary  Enfranchisement. 

Voluntary    Enfrcunchisement. 

Yoiuntary  The  lord  of  any  manor,  whatever  may  be  his  estate 
ckiMment  OT  interest  therein,  may  with  the  consent  of  the  Com- 
missioners, enfranchise  all  or  any  of  the  freehold  lands 
held  of  his  manor  and  subject  to  manorial  rights,  and 
any  tenant,  whatever  may  be  his  estate  or  interest, 
may  accept  such  enfranchisement  with  like  consent  (c). 

(a)  Act  of  1841,  B.  53. 

(6)  88.  79,  80. 

(c)  Act  of  1843,  8.  13. 
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Provided^  that  when  the  estate  of  any  party  to  the 
enfranchiBement  shall  be  less  than  an  estate  of  fee- 
simple  in  possession^  or  a  corresponding  customary 
estate^  (unless  he  shall  have  paid  the  whole  of  the 
price  of  enfranchisement^)  he  shall  give  notice  in 
writing  to  the  person  entitled  to  the  next  estate  of 
inheritance^  so  that  his  dissent  or  acquiescence  may  be 
stated  to  the  Commissioners  when  the  deed  of  enfranch- 
isement is  sent  to  them.  If  the  person  entitled  to 
such  notice  is  under  any  legal  disability^  or  beyond 
the  seas,  the  notice  is  to  be  given  to  the  guardian^ 
trustees,  committee,  husband,  or  attorney,  as  the  case 
may  require.  If  such  person  is  unknown  or  not  ascer- 
tained, the  Commissioners  will  appoint  a  fit  person  for 
receiving  the  notice  and  for  giving  assent  or  dissent  to 
the  proposal.  When  dissent  shall  have  been  expressed 
in  writing,  the  Commissioners  are  to  withhold  their 
consent  until  they  are  satisfied  that  the  agreement  is 
not  fairly  open  to  objection  (a).  Enfranchisement 
may  take  place  without  admittance  of  a  person  entitled 
to  a  copyhold  {b) ;  and  in  the  case  of  a  surrenderee  by 
way  of  mortgagewhoobtains  enfranchi8ement,the  money 
paid  for  enfranchisement  is  to  be  added  to  the  amount  of 
his  mortgage(c) .  When  land  is  held  in  undivided  shares 
the  person  entitled  to  two-thirds  of  the  rents  and  profits 
is  the  tenant  for  the  purposes  of  the  Copyhold  Acts  {d), 

{a)  Aet  of  1841,  sb.  56,  102 ;  and  see  8.  Jl. 

(6)  WiUan  ▼.  Allen,  1  J.  ft  W.  611.  MintonY.  Kirwood,  1 
L.R.  £q.  449. 

(e)  Act  of  1852,  b.  43.  As  to  costs  and  expenses,  see  Act  of 
1858,  8.  24. 

(d)  Act  of  1858,  8.  38. 
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Eccletl.  The  Copyhold  Acts  do  not  apply  to  manors  belong- 
ettatM*  ing  to  an  ecclesiastical  corporation  or  to  the  Ecclesias- 
tical Commissionersj  where  the  tenant  has  not  a  right 
or  renewal  (a).  In  other  cases^  enfranchisements  in 
these  manors  may  be  effected  nnder  these  Acts^  or 
under  the  Ecclesiastical  Estates  Act^  1851  (6).  In 
cases  of  compulsoiy  enfranchisement,  the  Ecclesiastical 
Commissioners  have  the  same  right  to  notice,  with  power 
of  dissenting,  as  the  person  next  in  remainder  in  an 
ordinary  enfranchisement  by  a  limited  owner  (c). 

The  Act  of  1851  gives  power  to  such  corporations^ 
with  the  approval  of  the  Church  Estates  Commissioners^ 
who  shall  pay  due  regard  to  the  just  and  reasonable 
claims  of  tenants  holding  lands  at  the  date  of  the  Act^ 
to  sell  or  exchange  their  reversionary  interest  in  any 
hereditaments  held  under  a  lease  or  copyhold  grant, 
and  to  enfranchise  copyholds,  or  to  purchase  the 
interests  of  lessees  and  copyholders  with  the  consent 
of  the  sub-lessees  having  covenants  of  renewal  (cQ. 

(a)  Act  of  1858,  a.  4.  This  doee  not  extend  to  Christ  Chuich, 
Oxford. 

(b)  14  A;  15  Vict.  0.  104,  continued  by  later  Acts.  See  24  A  25 
Yiot.  0.  131,  and  33  &  34  Yiot.  o.  103.  The  Act  does  not  apply 
to  Christ  Ohurch|  Oxfordi  or  to  any  college  or  hospital,  or  to  the 
incumbent  of  a  benefice,  s.  11.  Prorision  is  made  for  ascertaining 
whether  the  tenant  has  a  right  of  renewal  by  17  &  18  Yict 

.  e.  116,  s.  5. 

For  enfranchisements  of  copyholds  in  manors  belon^ng  to  the 
Universities  of  Oxford,  Cambridge,  and  Durham,  the  colleges 
therein,  and  the  colleges  of  Eton  and  Winchester,  see  21  A  22 
Vict.  c.  44 ;  and  23  A;  24  Yict.  c.  59. 

(r)  Act  of  1858,  s.  19. 

(d)  14  &  15  Yict.  c.  104,  bs.  1  to  4.     For  the  form  of  convey- 
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The  Copyhold  Act^  1858^  proyides  in  certain  cases  Crown 
for    eBfrauchisementfl  in  manors    belonging    to    the  "^'^ 
Crown  or  the  Duchy  of  Lancaster  (a). 

In  case  of  difference  as  to  the  amount  to  be  paid 
for  enfranchisement  in  such  manors^  the  matter  may 
be  referred  to  the  decision  of  a  land-snrveyor  to  be 
appointed  by  the  Copyhold  Commissioners  (6).  Any 
manor  vested  in  the  Crown  in  remainder  or  reversion 
expectant  on  an  estate  of  inheritance^  or  lands  held  of 
it^  may  be  dealt  with  under  the  Copyhold  Acts^  with 
the  consent  in  writing  of  the  Commissioners  of  Woods 
and  Forests^  or  any  one  of  them  (c) .  If  the  last- 
named  Commissioners  concur  in  the  deed^  a  memorial 


anoe  and  application  of  monies,  see  as.  5,  6,  7.  Power  is  given  to. 
tnuteee  to  laise  the  money  for  such  enfiranchisements,  by  17  &  18 
Vict.  c.  116,  8.  3.  If  the  centuis-que-truti  are  under  disability,  or 
refuse  assent,  the  trustees  may  raise  money  for  enfranchisement 
out  of  the  funds  in  a  settlement,  or  by  sale  of  other  lands  subject 
to  the  same  trusts  as  the  lands  to  be  enfranchised,  with  the  sanction 
of  the  Court  of  Chancery  to  be  obtained  on  petition.  If  the 
teustees  have  no  power  of  sale  they  can  sell  to  the  corporation 
with  the  sanction  of  the  Court.  23  &  24  Vict.  c.  124,  ss.  29,  36, 
37,  38 ;  and  33  &  34  Vict.  c.  103.    Dan.  Ch.  Pr.  1932,  1933. 

(a)  In  Crown  manors  enfranchisements  are  usually  made  by  the 
Commissioners  of  Woods  and  Forests  under  their  Act,  10  Geo.  4 
e.  50,  SB.  34,  69.  Enfranchisements  are  made  by  the  ChanceUor  and 
Council  of  the  Duchy  of  Lancaster  under  19  Geo.  3,  o.  45,  and  27 
Geo.  3,  a  34.  Proyision  id  made  for  the  enfranchisement  of 
copyholds  parcel  of  the  Duchy  of  Cornwall  by  7  &  8  Vict.  c.  65 ; 
and  7  &  8  Vict.  o.  105  provides  for  the  confirmation  and  en- 
franchisement of  conventionary  tenements  in  the  ^'  assesaionable 
manors  "  of  the  Duchy. 

(b)  Act  of  1858,  s.  41. 
(e)  s.  42. 
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is  to  be  enrolled  in  the  office  of  Land  Beyeniie 
Records  (a).  A  manor  vested  in  the  Crown  together 
with  any  subject  in  joint-tenancy  or  coparcenary^  and 
the  lands  held  of  it^  may  be  dealt  with  under  the 
Copyhold  Acts^  so  far  as  regards  the  rights  and 
interests  of  such  subject  and  of  the  tenants  of  the 
manor  {b), 
fofran*  A  voluntary  enfranchisement  is  effected  by  such  an 

how  made  assurance  as  would  be  used  by  an  owner  in  fee-simple 
in  possession  (c).  When  as  many  as  twelve  persons 
(reduc^  to  six  by  the  Act  of  1843^  s.  11,)  being 
tenants  or  all  the  tenants,  agreed  with  the  lord  for  en- 
franchisement at  the  same  time,  it  was  formerly 
allowed  to  be  effected  by  a  Schedule  of  Apportionment, 
agreed  upon  by  the  parties,  and  prepared  by  the 
steward  with  the  approval  of  the  Commissioners  (d). 
Conn-  The  consideration  may  be  1.  Any  sum  or  sums  of 

aeralton.  .  "  . 

money,  payable  forthwith,  or  at  a  future  tmie  (e) ;  2. 
an  annual  rent  in  fee  to  be  thenceforth  charged  on  the 
lands  to  be  enfranchised,  either  fixed  or  varying  with 
the  price  of  com  in  the  same  way  as  the  tithe  rent- 
charge  (/):  3.  the  consideration,  as  in  the  case  of  a 
commutation  of  rights,  may  consist  wholly  or  in  part 
of  lands,  parcel  of  the  same  manor,  and  subject  to  the 

(a)  88. 46,  47. 
(6)  8.  50. 

(c)  Act  of  1841,  8.  57.    See  Act  of  1^52,  8.  11,  repealed  by 
Act  of  1858,  8.  2. 

(d)  Act  of  1841,  8.  56.    See  the  Act  of  1858,  8.  2. 

(e)  Act  of  1841,  8.  56. 

(/)  Act  of  1843,  8.  1.    Act  of  1852,  s.  41.    Act  of  1858,  s.  11. 
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same  nses  and  tznsts  as  the  lands  enfranchised^  or  of 
any  rights  to  mines  and  minerals  in  or  nnder  such 
lands^  or  in  a  right  to  waste  in  lands  belonging  to  the 
manor  (a) ;  4.  it  may  consist  of  other  lands  or  minerals^ 
provided  they  can  be  held  conveniently  with  the  manor 
in  the  opinion  of  the  Commissioners^  and  are  settled 
to  the  same  uses  and  trusts  as  the  manor^  or  as  near . 
thereto  as  the  differences  of  tenure  will  admit,  the 
owners  being  authorised  by  the  Act  to  convey  such 
lands  and  minerals  for  the  purposes  of  the  enfran- 
chisement (6). 

Compensation  is  to  be  provided  for  the  steward,  Comv^' 
deputy-steward,  or  clerk  of  the  manor,  holding  office 
under  any  instrument  for  the  term  of  his  life  or  during 
good  behaviour,  or  where  the  usage  shall  have  been 
such  as  in  the  opinion  of  the  Commissioners  to  lead  to 
a  just  expectation  that  he  will  hold  office  during  life 
or  good  behaviour  (c). 

When  the  enfranchisement  is  made  in  consideration  Bent- 
of  a  rent-charge  the  following  provisions  are  applicable.  *^"*'"8«« 
The  rent  may  be  granted  to  the  same  uses  and  trusts 
as  those  affecting  the  manor,  and  will  thenceforth  be  a 
l«nt-service  parcel  of  the  manor,  and  appendant  and 
appurtenant  thereto  ((2).  If  it  shall  be  in  arrear  for  21 
days,  the  person  entitled  may  distrain  up  to  the  amount 
of  two  years'  arrears ;  if  in  arrear  for  40  days,  and  if 


(a)  Act  of  1843,  s.  1. 
(6)  Act  of  1844,  8.  5. 
(c)  Act  of  12^1,  8.  56. 
((Q  Act  of  1843,  s.  2. 
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no  Bnfficient  difitress  can  be  foond^  a  jury  may  be  stun* 
moned  to  assess  the  arrears  ap  to  the  same  amotmt, 
and  the  person  entitled  may  be  put  into  possession, 
rendering  proper  accounts  (a). 

The  provisions  of  the  Apportionment  Act^  4  &  5 
Will.  4  c.  22.,  were  extended  to  these  rent-charge8(&) . 
An  apportionment  may  be  effected  by  an  entry  upon 
the  coort-roUs  to  be  made  by  the  steward,  when  re- 
quired by  a  warrant  or  authority  in  writing  from  the 
lord  and  tenant,  stating  the  terms  of  apportionment  (c). 
Any  person  having  a  particular  estate  in  the  rent- 
charge,  may  apportion  it,  and  a  limited  owner  of  the 
lands  chaiged,  whether  his  estate  is  in  possession,  or 
expectant  on  a  term  of  years,  may  concur  in  the  appor- 
tionment :  provided,  that  no  owner  of  an  undivided 
share  in  such  land  shall  concur  in  the  apportionment 
without  the  concurrence  of  the  owners  of  the  other 
shares,  and  that  no  apportionment  is  to  be  made  with- 
out  the  consent  of  the  owner  for  the  time  being  of  the 
lands  charged,  having  such  an  estate  as,  under  the  Act 
or  otherwise,  would  enable  him  by  his  concurrence  to 
render  the  apportionment  permanent  and  effectual  ((2). 

Any  tenant  or  occupier  paying  the  rent-charge,  or 
expenses  of  enfranchisement,  may  deduct  the  same  in 
account  with  his  landlord  (e). 

(a)  Aot  of  1841,  88.  47,  50. 

(6)  8.  50.     These  rents  are  now  apporiionable  under  the  Appor. 
tionment  Aot  1870.    33  &  34  Vict.  c.  35. 
(c)  8.  55. 

(cQ  Aot  of  1843,  88.  4,  5,  6. 
(e)  Aot  of  1841,  8.  45. 
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The  rent-charge  will  be  a  first  charge  on  the  hmd, 
taking  priority  over  all  preyious  incumbrances,  except 
tithe-rent  charge.  But  no  under-tenant  is  to  be  made 
liable  thereby  to  pay  any  greater  sum  than  was  due 
from  him  before  (a).  If  a  tenant  or  occupier  of  a 
copyhold  shall  show  the  Commissioners,  that  he  holds 
at  a  rent  lower  than  a  proposed  enfranchisement  rent- 
charge,  with  or  without  any  charge  proposed  to  be 
made  for  the  expenses,  the  Commissioners  may  declare 
the  agreement  to  be  void,  unless  the  tenant  on  the 
oourt-roU  shall  give  security  to  the  satisfaction  of  such 
tenant  or  occupier  and  of  the  Conmxissioners(i)).    . 

The  rent-charge  may  be  sold  by  a  person  having  a 
limited  estate  therein,  or  by  a  corporation  without 
power  of  sale  except  under  the  Copyhold  Acts,  with 
the  consent  of  the  Commissioners,  and  in  cases  of  in- 
capacity, with  the  consent  of  the  husband,  guardian^ 
&c. ;  and  the  person  whose  lands  are  liable  to  the 
charge  may  redeem  it :  the  amount  in  each  case  being 
fixed  by  the  Commissioners'  certificate  (c). 

If  the  consideration  consists  of  land  subject  to  any 
existing  lease,  the  person  to  whom  the  conveyance  is 
made  is  at  once  placed  in  the  position  of  the  rever- 
sioner, and  can  distrain  for  rent,  enforce  the  covenants^ 

The  payment  of  monies  due  for  the  consideration  or 


(a)  Act  of  1843,  ss.  7,  8. 
{b)  Act  of  1841,  8.  46. 
(e)  Act  of  1852,  80.  36,  37,  38. 
((Q  Act  of  1843,  8.  9. 


ownen. 
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compensation  on  enfranchisement^  or  for  the  sale  or 

redemption  of  a  rent-charge  is  to  be  made  as  follows* 

Payment    When  the  person  entitled  can  gire  an  absolnte  dis- 

in  case  of  . 

limited  charge^  the  payment  will  be  made  to  the  lord  or  his 
heirs  or  assigns^  or  to  the  steward  or  other  officer  and 
his  personal  representatires.  Bnt  where  any  person  is 
entitled  to  snch  monies  for  a  limited  estate  or  interest 
therein,  or  as  tmstee  for  sale  or  otherwise  without 
power  to  give  an  effectual  discharge,  or  is  under  dis- 
ability, or  is  a  corporation  entitled  only  under  the 
Oopyhold  Acts  to  sell  any  such  rent-charge,  the  monies 
are  to  be  paid  (<x),at  the  option  of  the  persons  entitled^ 
either  to  the  trustees  of  the  will  or  settlement,  or  to 
such  of  them  as  the  Commissioners  may  direct,  (or  if 
there  are  no  such  trustees,  to  trustees  nominated  by 
the  Commissioners),  or  shall  be  paid  into  the  Bank  of 
England  in  the  name  and  with  the  privity  of  the  Pay- 
master-General, to  be  placed  to  his  account  ex  parte  the 
Copyhold  CommissionerB,  pursuant  to  the  method  pre* 
scribed  by  any  Act  for  the  time  being  in  force  for 
regulating  monies  paid  into  the  Court  of  Chancery. 
The  money  so  deposited  will  be  applied  by  an  order 
made  on  the  petition  of  the  person  who  would  have 
been  entitled  to  the  rights  in  lieu  of  which  the  monies 
have  been  paid,  and  he  will  have  hifi  costs  of 
petitioning  outof  thefund(i)):  the  petition  is  to  be  served 

(a)  Act  of  1852,  s.  39.  For  earlier  provisioiis  in  cases  of 
voluntary  enfraachisements,  see  Act  of  1841,  as.  73  to  76  ;  Act 
of  1843,  8.  14. 

(6)  ExpU  Archbishop  of  Canterbury,  1  Coll.  154. 
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on  the  Commissioners^  who  will  be  entitled  to  their 
costs  of  appearance  (a). 

The  fond  may  be  applied  by  the  Courts  or  by  the 
tmstees  with  the  Commissioners'  consent^  in  some  one 
or  more  of  the  following  ways^  viz  :  in  the  purchases 
or  redemption  of  the  land-tax,  the  discharge 
of  any  rent  or  incnmbrance  {b)  affecting  the  rent* 
chaise  or  manorial  rights  in  respect  of  which  the 
money  shall  have  been  paid,  or  affecting  other  here- 
ditaments settled  therewith  to  the  samenses^tmsts^and 
pnrposes^or  in  the  purchase  of  lands  to  be  settled  to  the 
same  uses  as  any  rent-charge  which  the  money  may 
represent.  Until  snch  application,  the  money  may  be 
invested  upon  the  like  order  in  the  purchase  of  Consols 
or  Beduced  Annuities,  or  in  government  or  real  secu- 
ritiee,  or  other  securities  in  which  cash  under  the 
control  of  the  Court  may  be  invested,  the  income 

(a)  ExpU  Bp.  ofEenf<yrd,  5  De  G.  &  S.  265.  ExjAt  Queen'M 
CoOege,  Gambridffe,  4  Jar.  N.S.  19,  Ban.  Ch.  Pr.  1929. 

(&)  The  Act  of  1843,  a.  12,  aaihorises  the  GommiBBionen  to 
direct  part  of  the  oonraderation  to  be  applied  in  paying  or  redeem- 
ing any  fee-farm-rent  or  other  charge  on  the  manor,  not  exceeding 
the  amount  of  tiie  annual  quit-rents,  and  in  exonerating  and 
keeping  indemnified  the  owner  of  the  enfranchised  land.  Thenoe- 
forUi  no  land  to  be  enfinanchised  in  the  manor  is  to  be  liable  to  a 
greater  share  in  the  payment  of  such  fee-farm-rent  or  charge  than 
it  mig^t  have  bem  diarged  with  before  enfnnohisement.  With 
the  consent  of  the  person  entitled  to  such  fee-iarm-rent  or  charge^ 
the  Commissioners  may  direct  other  lands  or  monies  to  be  substi- 
tuted as  a  security  for  its  payment  or  redemption,  and  in  that  case,, 
(or  in  any  case  and  whatever  may  be  the  amount  of  the  encum- 
brance, with  the  consent  of  the  person  entitled  thereto,)  to  direct 
that  all  or  any  of  the  lands  to  be  enfranchised  shall  be  released 
from  the  incumbrance. 
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being  paid  (withont  the  necessity  of  any  fresh  order) 
to  the  person  entitled  to  snch  consideration  or  com- 
pensation^ or  to  such  rent-charge  if  it  had  not  been 
redeemed.  Where  the  person  so  entitled  is  under 
disability^  or  shall  be  beyond  the  seas^  the  guardian 
&c.  or  attorney  of  such  person  will  be  substituted  for 
him^  or  in  default  thereof,  or  in  case  the  person  inte- 
ested  be  unknown  or  not  ascertained,  the  Commissioners 
will  appoint  a  fit  substitute  (a). 

Upon  any  vacancj  in  the  office  of  any  such  trustee 
appointed  by  the  Conmiissioners,  another  fit  person 
is  to  be  appointed  by  them  in  like  manner  (6). 

When  any  consideration  money  shall  not  exceed 
£20  for  the  redemption  or  sale  of  all  the  redeemable 
rent-charges  in  the    manor,  the  Commissioners    may 
direct  the  same  to  be  paid  to  the  persons  for  the  time 
being  entitled  to  the  rent-charge,  or  in  cases  of  dis- 
ability to  their  guardians,  husbands,  committees,   or 
trustees  (c).    And  a  similiar  provision  is  made  for  the 
case  where  the  money  to  be  paid  for  all  the  enfranch- 
isements in  the  nmnor  shall  not  amount  to  £20  ((2). 
Payment        If  any  principal  money  shall  be  paid  for  enfran- 
pe^^^^     chisement  to  a  lord  not  entitled  thereto,the  land  charged 
with  the  payment  is  to  remain  charged  in  favour  of 
'  the  person  rightfully  entitled,  but  with  such  remedies 
against  the  person    wrongfully  receiving  the    same 


(a)  Act  of  1841,  8. 11. 
(6)  Act  of  1852,  8.  39. 
{e)  Act  of  1852,  8.  40. 
(d)  Aoi  pf  1841,  8.  75. 
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money  as  pnrchasero  are  entitled  to  by  the  rules  of 
law  or  equity  (a).  And  it  is  further  provided  by  the 
Act  of  1852^  that  in  case  any  such  money  shall  be  paid 
to  a  lord  with  a  bad  or  defective  title,  the  rightful 
owner  or  his  representatives  may  recover  the  same  as 
money  had  and  received  to  the  use  of  the  rightful 
owner,  with  interest  at  £5  *per  cent, :  and  that  if  any 
tenant  or  person  claiming  to  be  tenant  shall  be  evicted 
by  an  adverse  claimant,  after  payment  of  money  for 
the  enfranchisement  of  the  land,  he  shall  be  entitled 
to  claim  repayment  as  against  the  land,  and  the  amount 
of  money  so  paid  shall  be  a  charge  on  the  land,  bearing 
interest  at  £4  per  cent  {b). 

The  receipt  of  any  person  to  whom  money  is  paid  Receipto. 
pursuant  to  the  Act  is  to  be  a  sufficient  discharge, 
and  will  relieve  the  person  making  the  payment  from 
seeing  to  its  application  (c). 

In  the  case  of  a  corporation  or  other  lord  of  a  manor  ohariuble 
held  upon  a  charitable  trust  within  the  provisions  of  ^'^^* 
the  ''Charitable  Trust  Act,  1863/' {d)  or  "Charitable 
Trust  Amendment  Act,  1855,'^  not  authorised  to  sell 
an  enfranchisement  rent-charge,  except  by  the  Copy- 
hold Acts,  the  money  to  be  paid  for  redemption  or  sale 
of  the  rent-charge,  or  as  compensation  for  any  en- 
franchisement, may  be  paid  to  the  Official  Trustees  of 

(a)  8.  76. 

{b)  B.  47. 

(c)  Act  of  1841,  8.  78. 

(d)  The  Charitable  Tnistfl  Acts  are  16  &  17  Vict.  c.  137  ;  18  &  19 
Yict.  c.  124;  23  &  24  Vict  c.  136 ;  25  &  26  Viot.  c.  112 ;  32  &  33 
Vict  c.  110. 
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charitable  fands^  who  will  apply  the  same  under  the 
order  of  the  Charity  CominisBioners  in  some  of  the  ways 
before-mentioned^  and  until  such  application  will 
expend  the  income  according  to  the  Acts  relating  to 
charitable  funds  paid  to  the  Official  Trustees  (a). 
Corpora-  Enfranchisement  considerations  payable  to  any  cor- 
poration, being  lords  of  a  manor  not  held  upon  such 
charitable  trusts,  may  (if  the  corporation  should  so 
desire)  be  paid  into  the  hands  of  trustees  to  be  appointed 
by  the  Commissioners,  and  may  be  applied  to  any  of 
the  purposes  above-mentioned  {b). 
Spiritual  Any  like  monies  payable  to  the  use  of  any  spiritual 
peraoiu.  p^pgon,  in  respect  of  his  benefice  or  cure,  may  at  his 
desire  be  paid  to  the  Gbvemors  of  Queen  Anne's  Bouniy 
for  the  augmentation  of  his  benefice  (c). 
Ecclesi-  When  any  enfranchisement  under  the  Copyhold 
manors.  Acts  appears  to  the  Commissioners  to  be  one  which 
might  have  been  made  under  the  Ecclesiastical  Estates 
Act,  1851,  (and  which  in  that  case  would  have  required 
the  consent  of  the  Church  Estates  Commissioners,)  the 
consideration  shall  be  paid  and  applied  as  if  the  en- 
franchisement had  been  effected  under  the  first-named 
Act,  and  the  enfranchisement  is  to  be  in  all  other 
respects  as  if  it  had  been  so  effected  (cZ).  In  this  case 
the  payment  is  to  be  made  into  the  Bank  to  such 
account  as  the  Church  Estates  Commissioners  shall  from 


(a)  Act  of  1858,  8.  15. 

(b)  8..  16. 

(c)  8.  17 
{d)  8.  5. 
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time  to  time  direct^  or  with  their  approval  the  money 
may  remain  charged  by  way  of  mortage  on  the  land 
enfranchised:  the  money  paid  into  the  Bank  may 
be  applied  by  the  Gonrt^  with  the  written  consent  of 
the  Chnrch  Estates  Commissioners^  in  purchase  of  the 
interests  of  lessees  or  copyholders^  or  nsed  for  securing 
equity  of  exchanges  between  the  ecclesiastical  cor- 
poration and  the  lessees  or  copyholders,  or  in  the 
purchase  of  other  lands ;  and  in  the  meantime  will  be 
invested  by  the  Church  Estates  Commissioners  in 
government  securities  for  the  benefit  of  the  corpor- 
ation (a).  The  application  of  the  money  will  be  made 
by  order  upon  the  petition  of  the  corporation,  which 
need  not  be  served  upon  the  Church  Estates  Commis- 
sioners {b)  The  consideration  for  enfranchisements 
under  the  Acts  6  &  7  Will.  4.  c.  77,  3  &  4  Yict.  o. 
113,  and  5  &  6  Yict.  o.  26,  for  the  managemeiit  of 
episcopal  and  capitular  estates,  is  to  be  paid  into  Oourt 
in  the  name  and  with  the  privity  of  the  Paymaster- 
General  to  his  account  expa/ris  the  particular  ecclesias- 
tical corporation,  and  may  be  applied  or  invested  as 
before  mentioned  in  the  case  of  an  ordinary  enfran- 
chisement; and  all  monies,  stocks,  and  securities, 
standing  in  the  name  of  the  Paymaster-Oeneral  to  the 
credit  of,  or  in  trust  for,  or  for  the  benefit  of  any 
bishop,  dean  and  chapter,  dean  or  canon,  may  upon 


(a)  14  &  15  Fict.  c.  104,  s.  6 ;  33  &  34  Ficfc.  c.  103. 

(6)  Dan.  Ch.  Pr.  1931.  Ex  pU  Bishcp  of  London,  2  De  G.  F. 
k  J.  14.  The  Commissionen  were  allowed  coete  of  appearance 
when  the  fiind  stood  in  their  name.    Ee  BraOey,  W.N.  1866,  109 

.     x2 
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the  application  of  the  corporation  be  sold^  and  the 
proceeds  may  be  applied  in  snch  manner  as  will  appear 
to  be  most  condacive  to  the  permanent  benefit  of  the 
corporation  (a). 

When  an  ecclesiastical  corporation^  within  the 
meaning  of  the  Ecclesiastical  Estates  Act^  1851^  or 
the  Ecclesiastical  Commissioners^  have  only  a  reyer- 
sionary  interest  in  any  manorial  rights  extingmshedby 
an  enfranchisement^  the  consideration  is  to  be  dealt 
with  according  to  the  Copyhold  Act,  1852,  s.  39,  as 
above-mentioned,  until  the  reversionary  interest  shall 
come  into  possession,  and  shall  afterwards  upon  petition 
to  the  Conrt  of  Chancery  be  paid  or  transferred  to  the 
Church  Estates  Commissioners,  who  shall  be  considered 
to  be  the  persons  absolutely  entitled  to  the  money,  as 
if  the  enfranchisement  had  taken  place  under  the  Act 
of  1851  {b). 
ITniTeni-  When  a  similar  reversionary  interest  belongs  to  any 
collegM*  ^^  ^^®  Universities  of  Oxford,  Cambridge,  or  Durham, 
or  any  college  therein,  or  to  the  colleges  of  Eton  or 
Winchester,  and  upon  any  enfranchisement  the  con- 
sideration  shall  not  have  been  paid  to  trustees,  such 
consideration  shall  in  like  manner  be  dealt  with  under 
the  Copyhold  Act,  1852,  s.  39,  due  notice  being  pre- 
viously given  to  such  university  or  college,  until  the 
reversionary  interest  shall  come  into  possession :  at 
which  time  the  monies  or  securities  are  upon  petition 
to  the  Court  of  Chancery  to  be  paid  or  transferred  to 

(a)  3  &  4  Vict.  e.  113,  s.  68 ;  5  &  6  Viot.  c.  26,  b.  8. 
(h)  Act  of  1858,  8.  6. 
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the  Copyhold  %ommis8ioiier8^  to  the  acoount  of  the 
university  or  college  entitled  thereto^  and  to  be  applied 
by  them  according  to  the  provisions  of  the  Universities 
and  Colleges  Act,  1858  (a). 

In  cases  of  enfranchisement  under  the  Copyhold  Grown 
Acts  m  manors  vested  in  the  Crown  for  an  estate  ex- 
pectant on  some  estate  of  inheritance^  where  the 
compensation  shall  consist  of  a  gross  sum  of  money, 
the  same  is  to  be  paid  to  two  trustees,  of  whom  one  is 
to  be  nominated  by  the  Commissioners  of  Woods  and 
Forests,  and  the  other  by  the  person  entitled  to  the 
manor  for  the  time  being:  if  such  person  shall  not 
agree  with  the  same  Commissioners  for  the  nomination 
of  such  trustees,  the  money  is  to  be  paid  into  court 
under  the  Copyhold  Act,  1852,  s.  39.  Until  application 
of  the  money  to  some  one  or  more  of  the  purposes 
mentioned  in  that  section,  it  may  be  invested  by  the 
trustees,  or  by  the  Paymaster-General,  under  an  order 
of  the  Court  to  be  made  upon  application  thereto,  after 
notice  given  to  the  Commissioners  of  Woods  and  Forests, 
in  government  or  real  securities,  or  in  the  same  way 
as  other  cash  in  Court  may  properly  be  invested  (b). 

Whenever  by  the  Copyhold  Acts  power  is  given,  Goncido- 
or  an  obligation  attaches  to  any  person  to  pay  money  ^i^ed 
as  consideration  or  compensation  for  enfranchisement  ^°  ^^^' 
(or  for  commutation)  ,the  money  may  be  charged  upon 
the  land  with  the  Commissioners'  consent  (c).    And 

(a)  2L  &  22  Yict.  c.  44.    See  23  &  24  Vict.  o.  59. 
(6)  Act  of  1858,  s.  44. 
(c)  Act  of  1858,  H.  21,  36. 
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when  any  absolute  owner  conyeys  Ian!  as  sncli  con- 
Bideration^  lie  may  charge  the  reasonable  yalae  of  the 
land  so  conveyed  npon  the  lands  enfranchised  (or 
commuted)^  with  the  like  consent  (a).  The  charge  may 
be  for  a  principal  sum  and  interest,  or  for  a  periodical 
series  of  payments  which  shall  leave  the  manor  or  land 
discharged  at  the  end  of  the  period  {b) .  The  charge  is 
made  by  a  certificate  of  the  Commissioners,  transfer- 
able by  endorsement.  It  will  have  priority  over  all 
incumbrances,  except  the  tithe  and  drainage  rent- 
charges,  and  the  person  entitled  to  the  benefit  may 
recover  the  interest  or  instalments  as  if  they  were 
arrears  of  rent-charge  recoverable  nnder  the  Copyhold 
Acts,  and  is  also  to  have  the  rights  and  remedies  of  a 
first  mortgagee  in  fee  (c).  If  the  person  entitled  to 
the  benefit  has  a  limited  estate,  the  charge  in  respect 
of  enfranchisement  will  remain  appurtenant  to  the 
manor,  but  not  so  as  to  be  incapable  of  severance 
therefrom,  or  so  as  to  be  affected  by  its  extinction  {d)  ; 
and  the  charge  will  not  merge  in  the  freehold  unless 
the  owner  of  the  charge  shall  declare  in  writing  by 
endorsement  on  the  certificate  or  otherwise,  that  he 
wishes  it  to  merge  and  be  extinguished  (e). 


(a)  Act  of  1858,  8.  22. 
(6)  8.  25. 

(c)  88.  33,  35. 

(d)  8.  31. 

(«)  8.  34.  For  charges  of  the  considenition  in  cases  before 
1858,  eee  the  Act  of  1841,  as.  67  to  72 ;  Act  of  1843,  8.  7 ;  and 
Act  of  1844,  88.  1  to  4. 
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Any  expenses  incurred  in  proceedings  under  the  Expenses 
Copyhold  Acts  may  be  charged  upon  the  manor  or  ^  ^®  ' 
the  land  commuted  or  enfranchised,  or  on  both,  as  the 
obligations  to  pay  may  attach :  or  the  lord^s  expenses 
may  be  paid  out  of  the  consideration,  or  be  charged 
upon  any  rent-charge  or  any  other  consideration  (a). 
When  a  lord  or  tenant  is  authorised  by  the  Acts  to 
raise  money  on  a  charge,  or  to  purchase  or  convey  land, 
and  to  charge  the  principal  or  purchase  money  or 
Yidue  upon  any  manor  or  land,  his  expenses  may  be 
charged  as  part  of  such  principal  or  purchase  money 
or  value,  but  as  distinct  from  the  general  expenses  of 
commutation  or  enfranchisement  (6) .  All  other  charges 
in  respect  of  proceedings  Tmder  the  Acts,  (except  the 
expense  of  a  purchase  by  the  lord  under  the  provisions 
relating  to  compulsory  enfranchisements),  are  to  be 
for  such  period  as  the  parties  may  agree  and 
the  Commissioners  approve,  not  exceeding  fifteen 
years,  and  at  such  interest  as  shall  be  stated  in  the 
certificate  of  charge  (c) . 

The  effect  of  enfranchisement    is  to  free  the  land  ^<b<^^  ^^ 

enfran- 

from  all  customs  of  descent,  dower,  curtesy,  and  other  chisement 
customs,  and  to  render  it  subject  to  the  laws  relating 
to  ordinary  freeholds,  saving  the  interest  under  any 
custom  as  to  freebench,  dower,  or  curtesy,  of  any 
person  who  shall  have  been  married  before  the  com- 
pletion of  the  enfranchisement,  and  saving  the  custom 


(a)  Act  of  1858,  s.  24. 
(6)  8.  26. 
(c)  8.  27. 
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of  gavelkind  in  Kent  (a).  To  prevent  the  necessity 
of  inquiring  into  the  lord's  title^  it  is  enacted  that  all 
lands  enfranchised  under  the  Act  of  1841  shall 
remain  under  the  same  title  as  that  under  which  they 
were  held  at  the  time  of  enfranchisement^  and  shall 
not  be  subject  to  any  estates,  incumbrances.  Sec,, 
affecting  the  manor  of  which  they  were  held  (6).  All 
mortgages  affecting  the  land  shall  become  mortgages 
of  the  freehold,  if  the  consideration  for  enfranchise- 
ment shall  have  been  paid  off,  or  if  it  is  not  so  paid 
off,  shall  become  mortgages  of  the  ecjuity  of  redemp- 
tion, subject  to  the  charge  of  the  consideration  and 
interest  (c.) 

Where  the  enfranchised  land  was  immediately  before 
the  enfranchisement  subject  to  any  subsisting  lease  at 
will  or  for  any  greater  interest,  the  freehold  into  which 
the  estate  is  converted  shall  be  the  immediate  reversion 
with  the  rents  and  services  annexed,  and  the  covenants 
and  agreements  of  both  parties  shall  run  with  the 
land,  and  the  rights  of  distress,  entry,  or  action,  shall 
not  be  prej  udiced  or  affected  (d) .  Commonable  rights, 
to  which  the  tenant  is  entitled  in  respect  of  his  lands, 
are  not  lost  or  affected  by  enfranchisement,  whether 
voluntary  or  compulsory  {e). 

On  any  commutation  or  enfranchisement  under  the 

(a)  Act  of  1852,  s.  34.    Act  of  1841,  b.  80. 
(6)  Act  of  1841,  8.  64. 

(c)  Aot  of  1841,  8.  81. 

(d)  Act  of  1852,  8.  44.  For  similar  provisions  as  to  oomnrated 
lands,  see  the  Act  of  1843,  s.  10. 

(e)  Act  of  1841,  s.  81.    Aot  of  1852,  s.  45. 
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Act  of  1841,  the  tenants  may  grant  to  the  lord  rights 
of  way,  entiy,  and  other  easements,  to  enable  him  to 
win  and  carry  away  minerals  reserved  by  him  nnder 
their  lands.  In  the  case  of  a  commntation  the  grant 
of  snch  easements,  and  the  consideration  (if  any)  may 
be  stated  in  the  agreement;  but  on  an  enfranchise- 
ment with  a  reservation  of  minerals  snch  easements 
are  to  be  reserved  and  granted  in  the  deed  of  enfran- 
chisement (a). 

Notwithstanding  any  snch  reservation  of  minerals,  Bealingji 
the  owner  of  lands  enfranchised  (whether  tmder  the 
volnntary  or  compnlsory  enactments)  may  disturb  or 
remove  the  soil,  so  far  as  may  be  necessary  or  con- 
venient for  making  roads  or  drains,  erecting  bnildings 
or  obtaining  water  on  snch  lands,  provided  that  this 
shall  not  prejudice  the  lord's  rights  to  minerals  reserved 
by  him  on  a  compnlsory  enfranchisement  under  s.  48 
of  the  Copyhold  Act,  1852  (6). 

After  any  voluntary  or  compulsory  enfranchisement  lospee- 
under  the  Acts,  all  persons  seised  of  or  interested  in  court- 
the  land  are  to  have  access  to  and  inspect  the  court-  '^^^* 
rolls  of  the  manor,  and  to  demand  and  have  copies 
thereof  on  payment  of  a  reasonable  sum,  and  a  scale 
of  fees  may  be  prepared  by  the  Commissioners,  if  they 
shall  think  it  necessary  or  expedient  (c).    When  all 
the  lands  in  a  manor  are  enfranchised,  the  lord  or 
person  having  custody  of  the  court-rolls  may  give 

(a)  Act  of  1841,  8.  84. 
(6)  Act  of  1858,  8. 14. 
(c)  Aol  of  1852,  8.  20. 
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them  up  to  the  Commissioners^  who  shall  give  the  same 
liberties  to  the  persons  interested  therein,  on  payment 
of  such  fees  as  the  Commissioners  may  deem  fit  and 
proper  (a). 

Pending  snits  and  difEerences  teaching  the  title  to 
or  amount  of  any  fines,  heriots,  or  manorial  rights,  or 
relating  to  the  situation  or  boundary  of  any  manor  or 
lands,  and  any  difficulties  arising  to  hinder  a  Toluntaiy 
enfranchisement,  may  be  referred  to  arbitration  under 
the  Act  for  identifying  the  possessions  of  ecclesiastical 
and  collegiate  corporations,  2  &  3  Will.  4,  c.  80  (6). 
In  the  case  of  an  owner  having  an  estate  less  than 
fee-simple  or  fee-tail  in  possession,  the  reference  will 
not  bind  those  in  remainder,  reversion,  or  expectancy, 
without  the  consent  of  the  Commissioners,  but  they 
may  direct  that  any  such  person  may  be  made  a  party 
to  the  reference  of  the  particular  tenant  (c). 


Compulsory  Enfranchisement. 

« 

Oompol-  The  course  of  the  proceedings  necessary  for  effecting 
«Q?an.  ^  compulsory  enfranchisement  under  the  Copyhold 
chiBement 

(a)  Act  of  1852,  b.  21. 

(6)  This  Aot  authorises  archbishops,  bishops,  deans,  chapten, 
ardideaooDS,  canons,  officers  of  cathedrals  and  coU^^iate  chapels, 
the  heads  and  societies  of  the  colleges  and  halls  in  the  UniyeisitieB 
of  Oxford  and  Oambridge  and  of  the  colleges  of  Eton  and  Win- 
chester, to  enter  into  agreements  of  reference  and  deeds  of 
submission  with  their  copyholders,  tenants,  midertenants,  and 
adjoining  owners,  for  settling  unknown  or  disputed  boundaries  or 
quantities  of  manors  and  lands. 

(c)  Act  of  1 841,  s.  21 .  And  as  to  compulsory  enfranchisements, 
SCO  the  Act  of  1852,  s.  24. 
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Acts  of  1852  and  1858  will  appear  from  the  following 
minute  of  the  Copyhold  CommissionerB,  and  the  ac« 
companying  notes.  It  wiU  be  remembered,  that  it  is 
the  duty  of  the  person  requiring  enfranchisement  to 
see  that  the  nndermentioned  requisites  are  folly 
observed. 

Mirmte  of  the  Copyhold  Oommissioners  (April  1865^. 

''  1.  Any  lord  or  tenant  {a)  can  compel  enfranchise- 
ment of  any  copyhold  lands  (b),  or  the  extinguishment 
of  any  claim  to  heriots  in  respect  of  any  lands ;  but 
where  no  admittance  has  taken  place,  or  heriot  become 
due  or  payable  since  30th  June,  1853,  a  tenant  cannot 
avaH  himself  of  this  power  until  after  payment  or  tender 

(a)  "Any  lord  or  tenant."  The  oompnlflory  clauseB  do  not 
extend  to  manors  of  the  Grown,  or  the  Duchies  of  Lancaster  and 
Cornwall,  but  provision  is  made  for  enfranchisements  in  manors 
held  by  a  subject  jointly  or  in  coparcenary  with  the  Crown.  Act 
of  1858,  ss.  ^,  50.  Nor  do  these  clauses  extend  to  the  case  of  a 
tenant  without  right  of  renewal.  Act  of  1852,  s.  48.  Tenants  of 
undivided  shares  in  land,  having  at  least  two-thirds  in  value,  and 
surrenderees  by  way  of  mortgage  without  admission,  can  compel 
the  lord  to  enfranchise,  s.  43.  Act  of  1858,  s.  38.  It  has  been 
doubted  whether  "an  executor  merely  admitted  for  want  of  sale, 
where  only  the  ordinary  power  of  sale  is  given,"  would  have  the 
power  of  compulsion.    See  Rouse.  Enfr.  Manual.  42. 

(&)  When  a  proposed  enfranchisement  would  be  iigurious  to  the 
lord's  mansion,  park,  gardens  or  pleasure  grounds,  the  lord  may 
avdd  it  by  purchasing  the  land  in  the  manner  mentioned  in  the 
Act  of  1852,  s.  25.  By  the  Act  of  1858,  s.  23,  power  is  given 
to  chaige  with  the  purchase-money,  (and  expenses,  s.  26)  the  land 
BO  purchased  and  the  manor  and  lands  settled  therewith  to  the 
same  usee,  in  the  way  provided  for  charging  enfranchisement 
monies,  ss.  21,  29. 


cation. 
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of  such  a  fine  as  would  be  payable  on  alienation^  and, 
if  the  lands  be  heriotable,  the  value  of  sucli  a  heriot — 
and  in  the  case  of  freehold  and  customary  freehold 
lands  of  the  value  of  such  a  heriot  as  would  becx>me 
due  or  payable  in  the  event  of  admittance  or  death, 
subsequent  to  the  1st  July,  1853,  and  in  the  case 
both  of  copyhold  and  of  freehold  or  customaiy  free- 
hold lands  of  two-thirds  of  such  a  sum  as  the  steward 
would  have  been  entitled  to  for  fees  in  respect  of  such 
admittance  or  heriot  (a), 
^•jyp***  ''  2.  Lord  or  tenant  requiring  enfranchisement  must 
give  notice,  the  one  to  the  other,  of  his  desire  that 
such  lands  should  be  enfranchised^  and  send  a  copy  of 
the  notice  to  the  Commissioners  with  an  endorsement 
thereon  stating  when  and  upon  whom  it  has  been 
served. 


(a)  The  Gop jhold  Aets  provide  for  oompenaation  being  made  to 
the  steward,  where  he  holds  for  life  or  during  good  befaayionr  or 
where  the  oaage  leads  in  the  opinion  of  the  GommiasionerB  to  a 
just  expectation  that  he  will  so  hold.  Act  of  1841,  s.  56.  ffis 
compensation  on  a  compulsory  enfranchisement  will  include  sodi 
a  sum  of  money  as  the  Ck>mmis8ioner8  may  direct,  or  a  sum  equal 
to  one  set  of  fees  for  surrender  and  admittance  for  each  tenement : 
see  Ewna  v.  Upsher,  16  M.  &  W.  675.  Act  of  1852,  s.  19.  Act  of 
1858,  B.  10.  If  more  than  one  set  of  fees  is  claimed  the  Gommis- 
noners  may  tax  the  amount  of  fees  to  a  reasonable  sum.  Act  of 
1852,  s.  19.  The  steward  has  no  longer  to  prepare  the  deed  of 
enfranchisement.  Act  of  1858,  s.  2.  But  the  amount  of  compen- 
sation remains  the  same,  s.  10.  The  compensation  is  payable  to 
the  steward,  or  his  executors  or  administrators,  Act  of  1841,  s.  77. 
Or  may  be  charged  on  the  land  with  the  consent  of  the  Commis- 
sioners as  if  it  were  the  oonnderation  for  enfranchisement  Act 
of  1858,  s.  21. 
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''The   lord  and  tenant  may  then  agree  upon  the  Agne- 

consideration  to  be   paid  for  the   enfranchisement^ 

subject  to  the  approbation  of  the  CommissionerB.    In 

such  oase^  however,  a  memorandmn  in  writing  signed 

by  the  lord  and  tenant  (which  may  be  written  at  the 

foot  of  formNo.l)  (a)  must  be  sent  to  the  Commissioners  lOnerals, 

Ac.,  to  be 
as  a  basis  on  which  to  frame  their  award  of  enfran-  incladed 

chisement ;  and  such  agreement  must  expressly  include  ^,!^ 

or   reserve  the   rights  mentioned  in    section    48.  of 

The  Copyhold  Act,  1852  "  (&)• 


f€ 


(a)  ThiB  form  indioates  the  psrtioiilan  of  the  information  to  be 
fnn^Bhed  to  the  Commissioners  by  the  steward  in  every  case  of 
oompolsory  enfranchisement.    It  will  be  foond  in  the  Appendix. 

(5)  This  refers  to  the  rights  of  any  lord  or  tenant  in  or  to  "  any 
mines,  minerals,  limestone,  lime,  day,  stone,  gravel,  pits,  or 
quarries,  within  or  under  the  lands  enfranchised  or  any  other 
lands,  rights  of  entry,  way,  search,  or  other  eajsements  of  any  lord 
or  tenant  in,  upon,  through,  over,  or  under  any  lands,  and  any 
powers  which  in  reepect  of  property  in  the  soil  might,  but  for 
such  enfranchisement,  have  been  exercised  for  the  purpose  of 
enabling  the  said  lord  or  tenant,  or  their  or  his  agents,  workmen 
or  assigns,  more  effectually  to  search  for,  win,  and  work  any  mines, 
minerals,  pits,  or  quarries,  or  to  remove  and  carry  away  any 
minerals,  limestone,  lime,  stones,  day,  gravd,  or  other  substances 
had  or  gotten  therefirom,  or  the  rights,  franchises,  royalties,  or 
privileges  of  any  lord  in  respect  of  any  fairs,  markets,  rights  of 
diase  or  warren,  piscaries,  rights  of  hunting,  shooting,  fishing, 
fowling,  or  otherwise  taking  game,  fish  or  fowl,"  which  are  not 
to  be  induded  in  any  compulsory  enfranchisement  without  the 
express  consent  in  writing  of  such  lord  or  tenant. 

Where  an  agreement  (before  1858)  was  made  for  the  sale  of  a 
copyhold  with  the  timber  and  all  appurtenances  bdonging  to  the 
tenement,  as  soon  as  the  same  should  become  freehold,  the  vendor 
agreeing  to  use  his  best  endeavours  to  procure  enfranchisement, 
and  the  enfranchisement  was  duly  made  by  a  deed  under  the  Act 
of  1852,  reserving  the  minerals  to  the  lord,  it  was  hdd  that  the 
contract  had  reference  to  the  provisions  of  the  Act  above-dted, 
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''4.  Where  the  lord  and  tenantdesire  the  asaistanoe  of  the 
ComiDissioners  (a)^and  agree  upon  all  the  circomstanoes 
that  must  form  the  basis  of  a  calcolation  of  the  amonnt 
of  enfranchisement  consideration,  (which  circumstances 
are  set  forth  in  a  series  of  qaeries,  a  printed  copy 
of  which  will  be  famished  on  application),  then  the 
Conmiissioners  will  be  prepared  to  state  their  opinion 
as  to  the  amonnt  to  be  paid  for  enfranchisement. 
This  form  mnst  be  filled  np  and  forwarded  to  the 
Commissioners,  signed  hj  the  lord  and  tenant,  as  well 
as  by  the  steward  of  the  manor. 
Appoint-        '^5,  If  the  enfranchisement  terms  be  not  a^eed 

ment  of  ,  ,  ^ 

Tainan,  npon,  the  consideration  to  be  paid  must  be  awarded  by 
a  valuer,  valuers,  or  umpire,  duly  appointed  in  manner 
following  (6),  that  is  to  say. 

Where  the  manorial  rights  consist  only  of 
heriots,  rents,  and  licences  at  fixed  rates  to  demise 
or  fell  timber,  or  any  of  these,  or  where  the  land 


and  that  the  pnrchaser  must  complete,  notwitlutcinding  the 
▼ation  of  minerals.    Kerr  v.  Pawsony  25  Beav.  394.    Pretty  y. 
SoUy,  26  Beay.  606. 

(a)  In  Rouse's  Enfranchisement  Manual,  Diy.  3,  will  be  found 
rules  and  tables  for  ascertaining  the  true  mathematical  yalue  of 
the  lord's  rights,  with  greater  precision  than  by  the  tables  used  bj 
the  Commissioners.  See  also  Guddon.  On  EnJranchiMment,  A 
table  issued  by  the  Commissioners,  for  the  enfranchisement  of 
ordinary  copyholds  of  inheritance  with  fines  arbitrary,  will  be 
found  in  the  Appendix. 

(&)  Act  of  1858,  8.  8.  The  appointment  cannot  be  reyoked 
except  by  mutual  consent,  but  the  Commissioners  may  remoye  for 
misconduct,  or  refusal  or  omission  to  act,  and  on  the  ooounenoe  of 
a  yacancy  a  hwh  valuer  is  to  be  appointed  within  28  days  by  the 
proper  parties,  or  in  case  of  neglect  by  the  CommissiGnaB.  Act  of 
1852,  ss.  3,  4. 


1 
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to  be  enfranchised  is  not  rated  to  the  poor-rates 
at  a  greater  amonnt  than  the  net  annual  yalne  of 
£20j  the  yalnation  is  to  be  made  by  a  vainer  to  be 
nominated  by  the  Justices  at  the  petty  sessions 
holden  for  the  division  or  place  in  which  the 
manor  or  the  chief  part  thereof  is  situate.  The 
valuer  so  appointed  will  award  the  consideration 
to  be  paid  for  the  enfranchisement.  But  if  the 
parties  agree,  without  seeking  the  intervention  of 
the  Justices,  to  recommend  a  person  to  the  Com- 
missioners to  be  the  valuer,  then  such  person  will 
be  nominated  by  the  Commissioners.  Moreover, 
either  party  may,  upon  paying  the  charges 
of  his  own  valuer,  and  of  the  umpire,  have  the 
valuation  made  as  is  set  forth  in  the  next  paragraph. 
The  party  intending  to  apply  to  the  Justices  to 
appoint  a  valuer,  must  give  due  notice  of  his  in- 
tention so  to  do  to  the  other  party,  and  forward 
to  the  Commissioners  a  copy  of  such  notice,  and 
also  of  the  appointment  by  the  Justices,  when  such 
appointment  has  been  made. 

In  all  other  cases  the  lord  and  tenant  may  agree 
to  appoint  the  same  valuer ;  otherwise  the  person 
who  has  given  the  notice  of  desire  to  enfranchise 
should  appoint  a  valuer,  in  writing,  and  give 
notice  thereof  to  the  other  party,  requiring  him  by 
such  notice  to  appoint  his  valuer.  A  copy  of  the 
valuer's  appointment,  and  of  the  notice,  should  be 
sent  to  the  Commissioners — ^the  time  and  mode  of 
service  of  the  notice  being  endorsed. 
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When  the  notice  of  the  appointment  of  valuer 
has  been  received^  the  party  on  whom  it  has  been 
served  most,  within  28  dajs^  appoint  his  valuer^ 
and  should  send  notice  of  such  appointment  both 
to  the  opposite  party  and  to  the  Commissioners. 

In  any  case  where  after  notice  to  the  lord  or 
tenant  (as  the  case  may  be)  so  to  do^  either  party 
shall  neglect  or  refuse  for  28  days  formally  to 
appoint  his  valuer^  and  give  due  notice  of  the 
appointment  to  the  other  party^  the  power  of 
appointment  is  lost  to  the  party  so  failiag,  and 
the  Commissioners^  on  being  requested  to  do  so^ 
will  appoint  a  valuer. 
Yalaen  to      ''  6.  The  valuers  within  14  days  after  their  appoint- 
an  umpire  nient^  and    before    they    proceed^  must  appoint  an 
umpire,  to  whom  any  points  in  dispute  between  them 
shall  be  referred,  and  forward  a  copy  of  such  appoint- 
ment to  the  Conmiissioners.    If  they  fail  to  appoint, 
the  choice  after  an  interval  of  14  days  devolves  upon 
the  Commissioners.   The  valuers  should,  if  they  cannot 
agree  upon  an  umpire,  inform  the  Commissioners  of 
the  fact. 
Yaluen  7.  '^Before  any  valuer  or  umpire  shall  enter  upon  his 

umpire  to  Valuation,  he  must,  in  the  presence  of  a  Justice  of  the 
3*^^«^*    Peace,  make  and  subscribe  the  following  declaration  :— 

"  I  do  declare  that  I  will  faithfully 

to  the  best  of  my  ability,  value,  hear,  and 
determine  the  matters  referred  to  me  under 
the  Copyhold  Acts. 
Made  and  subscribed  in  the  presence  of 
this        day  of  187  ." 
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"  8.  Each  party  should  f  amisli  his  valuer  with  the  ^^^ 

party  to 

infoimation  necessary  to  enable  him  to  estimate  the  instruct 
value  of  the  lord's  rights,  but  should  either  party  ne- 
glect or  refuse  to  do  so,  the  valuers  will  proceed  upon 
such  information  as  they  can  otherwise  obtain,  and  the 
person  so  failing  or  refusing  must  accept  the  conse- 
quences. 

^'  9.  The  valuers  should  then  enter  upon  their  valua-  Valuers  to 
tion  (a),  and  should  they  agree  upon  the  consideration  ^ard  or 
to  be  paid  for  the  enfranchisement,  make  their  award  ^?  '®^®f, 

^  ^  '  the  matter 

— a  form  of  which  may  be  had  on  application  to  the  to  the 

Commissioners.    Such  award  must  be  forwarded  to  the 

Commissioners,  and  the  particulars  of  the  same  in 

writing  be  delivered  to  the  lord  or  the  steward,  and 

to  the  tenant,  or  his  solicitor,  withii^  42  days  after 

the  appointment  of  the  valuers.     Should  the  valuers, 

however,  be  unable  to  agree  upon  the  consideration  to 

be  awarded,  they  must,  before  the  expiration  of  the  42 

days,  refer  the  matter  to  the  umpire,  whose  duty  it 

will  then  be  to  make  the  award,  and  furnish  particulars 

of  the  same  as  above-mentioned,  within   42  days  from 

the  matter  being  referred  to  him. 

^'  10.  To  every  award  must  be  annexed,  by  way  of  Schedule 

(a)  The  valuers  are  to  take  into  account  "  the  &cilities  for  im- 
prorement;  customs  of  the  manor,  fines,  heriots,  reliefs,  quit-rents, 
chief-rents,  escheats,  forfeitures,  and  other  incidents  of  copyhold 
and  customary  tenure,  and  all  circumstances  affecting  the  land  to 
be  enfranchised,  and  all  advantages  to  be  derived  from  the  enfran- 
chisement," and  to  make  due  allowance  for  the  same.  Act  of 
1852.  s.  16.  Any  existing  obstacles  to  improvement  are  to  be 
taken  inio  account.    Arden  v.  WUsonj  7  L.R.  C.P.  535. 

Y 
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Bohedulej  the  full  oonrt-roll  description  of  the  lands^ 
and  the  language  of  such  oourt-roll  description  must 
be  altered  only  so  far  as  may  be  necessaiy  to  make  the 
description  in  every  way  suitable  for  a  schedule.  If, 
however,  the  parties  should  agree  to  a  more  modem 
description  of  the  parcels,  in  addition  to  the  court-roll 
description,  then  the  schedule  so  agreed  to  must  be 
signed  by  the  steward  of  the  manor,  and  by  the  tenant 
or  his  solicitor  (a) . 

^'The  party  requiring  the  enfranchisement  most 

furnish  this  description  to  the  valuers  as  the  schednle 

upon  which  they  are  to  make  their  valuation  and 

award. 

Award  'M 1.  No  award  can  be  made  to  extend  to  or  affect  the 

not  to  ex-  ,  _  - 

tend  to       estate  of  any  lord  in  or  to  any  of  the  rights  reserved  by 

mt^l   section  48.  of  "  The  Copyhold  Act,  1852,^'  without  his 

4c.,  with-  express  consent  in  writinff.     Such  consent  (where  the 

out  con-  ...  . 

sent  of       lord  is  willing  to  extinguish  those  rights)  must  be 

obtained  and  sent  to  the  valuers  before  they  enter 
upon  their  valuation,  in  order  that  they  may  inclnde 
the  rights  in  question  in  their  award.  The  consent 
must  be  forwarded  with  the  award  to  the  Commis- 
sioners. 
Consider  '' l^*  When  an  enfranchisement  is  effected  at  the 
11^       instance  of  the  lord,  the  consideration  to  be  awarded 

awarded. 

(a)  Where  the  identity  of  the  land  cannot  be  aBoartained  to  the 
valuers'  satisfiiction,  the  land  is  to  be  taken  at  the  qaantities  men- 
tioned in  the  court-rolls,  or  if  no  quantity  is  mentioned,  at  the 
quantity  determined  by  the  valuers ;  and  any  lord  or  tenant  may 
apply  to  the  Commissioners  to  define  and  identify  a  doohtfal 
boundary.    Act  of  1 852,  s.  24.    See  the  Act  of  1841,  s.  21. 
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must  be  an  annual  rent-chaige  to  be  iflsning  out  of  the 
lands  enfranchised^  and  when  effected  at  the  instance 
of  a  tenant  the  consideration  mnst  be  a  gross  sum  of 
money.     The  parties  may,  however,  with  the  consent  In  certain 
of  the  Commissioners,  agree  in  wi-iting  that  the  con-  ^^^,^nt 
sideration  shall  in  either  case  be  a  gross  sum  of  money,  ^  accom- 
a  yearly  rent-charge,  or  a  conveyance  of  land  to  be  award, 
settled  to  the  same  uses  as  the  manor  (a).    The  agree- 
ment mnst,  in  such  cases,  accompany  the  award. 

'^  13.  The  declarations  of  the  valuers  or  umpire,  as  Declara- 
the  case  may  be,  must  be  annexed  to  the  award.  annexed 

"14.  Prior  to  the  confirmation  of  the  award,  the  to*^'*'^. 
Commissioners  will  give  notice  to  the  parties  of  its 
receipt. 

"  15.  When  the  valuers^  award  in  confirmed  and  Oonftrma- 

-,  tion  of  the 

registered,  a  copy  wiQ  be  sent  by  the  Commissioners  award. 


(a).  .Act  of  1852,  s.  7.  Provisions  for  charges  are  made  by  the 
Act  of  1858,  as  before-mentioned.  The  nature  of  the  rent-charge 
and  the  proTiaions  for  payment  of  the  consideration  in  various 
cases  have  been  described  under  heading  of  Voluntary  Enfran- 
chisement. By  the  Act  of  1858,  s.  8,  questions  of  law  or  fact  may 
be  reffflred  to  the  Commissioners,  vnth  an  appeal  on  matters  of  law 
under  the  proviuons  of  the  Act  of  1841,  s.  40. 

If  upon  a  compulsory  enfranchisement  the  consideration-money 
or  interest  is  not  paid,  the  lands  may  be  seized  as  if  they  had  not 
been  enfranchised,  as  upon  a  de&ult  of  the  tenant,  and  tiie  person 
entitled  to  the  money  is  to  have  all  the  other  remedies  ^ven  by 
the  Copyhold  Acts  for  the  recovery  of  payments  to  be  made  there- 
under. Act  of  1852,  s.  17.  The  land  so  seized  may  be  let  for 
seven  years  in  possession,  and  the  restitution  of  the  land  is  subject 
to  such  lease,  s.  18.  Interest  on  a  gross  sum  payable  under  the 
award,  if  in  arrear  for  thirty  days,  may  be  levied  as  if  it  were  rent 
in  arrear  upon  a  lease  for  years,  s.  29. 

y2 
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to  the  steward  of  the  manor  for  entry  on  the  court- 
rolls;  and  the  Commissioners  will  then  prepare  the 
award  of  enfranchisement. 
Ptymeiit  ^'  16.  The  payment  of  the  enfranchisement  monies 
(where  the  consideration  is  a  sum  of  money)^  and  the 
production  of  the  receipt^  mast  precede  the  confirma- 
tion of  the  enfranchisement  award  (a).  Bat  if  the 
lord  should  not  make  out  a  proper  title  (b)  to  receive 
this^  or  should  refuse  to  give  a  receipt  in  proper  form, 
the  Commissioners  will  direct  the  money  to  be  paid 
into  the  Court  of  Chancery^  whence  it  may  be  after- 
wards obtained  by  those  who  can  show  title  to  it  (c). 

'^  When  the  enfranchisement  award  is  confirmed^  the 
enfranchisement  is  complete  {d). 


(a)  If  the  oonrideratioii  consists  of  land,  the  oonyeyanoe  mnsi  be 
previously  approved  by  the  Commissioners.    Act  of  1858,  s.  12. 

(6)  The  lord's  title  is  to  be  shown  to  the  satisSeustion  of  the 
Commissioners,  who  may  accept  a  statutory  declaration  by  the 
lord  and  steward,  or  by  the  lord  alone  if  there  should  be  no 
steward,  stating  briefly  the  nature  of  the  lord's  interest,  the  short 
particulars  of  the  instrument  on  which  his  title  rests,  and  of  all 
incumbrances.  On  the  lord  requiring  enfianchisement,  the  tenant 
to  protect  himself  may  require  that  the  Commissioners  shall  satis^ 
themselves  as  to  title.  Act  of  1852,  ss.  22,  23.  A  form  of  tiie 
statutory  declaration  will  be  found  in  the  Appendix. 

(c)  Act  of  1851,  s.  13.    See  Act  of  1852,  s.  39. 

(d)  Act  of  1 858,  8. 18.  The  Commissioners  may  correct  a  mani- 
fest error  or  omission  in  an  award  or  other  instrument  within  five 
years.  Act  of  1852,  s.  15.  The  enfranchisement  is  not  to  a&ct 
existing  leases,  s.  44,  nor  any  rights  under  any  will,  settlement, 
mortgage,  &c.,  s.  46.  For  other  effects  of  enfranchisement,  see 
s.  34.  and  the  Act  of  1841,  s.  81,  and  the  summaiy  given  above 
under  the  heading  of  Voluntary  Enfranchisement. 
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"  18.  Miacellaneoua  direcUans.    If  any  legal  difficnl-   Quertions 
ties  ariae^  they  mnst  be  settled  as  pointed  out  in  the 
8th  section  of  the  Act  of  1852  (a). 

''19.  Where  notices  are    given    by  joint-tenants^  Koticet 
tenants  in  common^  or  coparceners^  they  most  all  join  ^inJ^ent 
in  the  notice  if  reqnirmi?  enfranchisement,  and  mnst  ?^  ▼aiuen 

^  °  ,  m  caaes 

eadi  be  served  with  notice  if  required    to  enfran-  of  joint 

chise.       They  must  join^  also^  in  the  appointment  ^lc     * 
of  vainer. 

"  20.  Where  the  tenant  on  the  conrt-rolls  is  a  widow.  Notices 

or  a  spinster,  it  shonld  so  appear  upon  the  face  of  the  tppoint- 

notice.    Where  the  tenant  on  the  rolls  is  a  married  ^"^  ®^ 

woman,  and  the  enfranchisement  is  at  the  instance  of  'where 

tenant  ia 
the  lord,  the  husband  mnst  be  included  in  the  notice,  a  widow, 

and  it  must  be  served  upon  him ;  and  when  the  enfran-  or  manied 

chisement  is  required  by  the  husband  and  wife,  they  woman. 

must  join  in  the  notice,  and  also,  in  both  cases,  in  the 

appointment  of  valuer. 

"21.  Every  notice,  appointment  of  valuer,  and  con-  How 

noticefly 

sent,  must  be  signed  by  the  lord  or  tenant,  as  the  case  appoint- 
may  be,  or  by  an  agent  duly  authorised  by  power  of  Smaenta 
attorney,  and  every  agreement  must  be  signed  by  the  "id»«J^e«- 
lord  and  tenant,  or  by  agents,  duly  authorised  to  act  muat  be 
for  them. 

"  22.  Minors,  idiots,  lunatics,  femes  coverts,  or  per-  who  to 
sons  under  any  other  legal  disability,  or  beyond  the  J^J^^ 
seas,  are  to  be  represented  by  the  guardian,  trustees,  J^' 
committee  of  estate,  husband,  or  attorney.     In  case  diaability. 
the  person  interested  be  unknown,  then  the  Commis- 

(a)  The  official  fornDiB  will  bo  found  in  the  Appendix. 
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sioners  will,  upon  application,  nominate  a  substitute  to 

act  for  him. 
Appoint-        "  23.  An  agent  or  attorney  may  be  appointed  in  the 
agent.        form  prescribed  by  the  89th  section  of  the  Act  of  1858, 

without  stamp  or  any  other  expense. 
List  of  "  24.  A  list  of  the  notices  and  other  necessary  forms 

may  be  obtained  on  application  at  the  office  of  the 

Commissioners  (a). 
Senice  of      "  25.  Notices  to  the  lord  may  be  served  upon  the 
notices,      steward,  and  all  notices  may  be  sent  by  the  post  in  a 

registered  letter,  or  left  at  the  office  or  usual  place  of 

abode  of  the  person  to  be  served. 
Copies  of       ''  26.  Copies  of  all  notices  or  appointments  should 
Ac.  to  be  be  sent  to  the  Commissioners  immediately  they  are 

sent  to  the  ,^„j^ 
Commis.     ™8^®- 

sionen*         «  27.  The  expenses  relating  to   enfranchisement  are 
Expenses,  subject  to  the  control    and   supervision  of  the  Com- 
missioners'^  {h), 

(a)  The  fonns  will  be  fonnd  in  the  Appendix. 

(h)  The  expanses  are  borne  by  the  porsou  requiring  enfranchiae- 
ment,  but  are  only  reooverable  after  being  certified  as  proper  by 
GommissionerB.  A  person  with  such  certificate  has  ail  the  remo 
dies  which  the  Acts  give  for  recovering  the  consideration  for  an 
enfranchisement.  Act  of  1852,  s.  10.  When  the  lord  requiring 
enfranchisement  is  an  ecclesiastical  corporation,  or  a  oorpomtion 
sole  without  an  absolute  power  of  sale,  or  has  only  a  limited  estate, 
or  is  a  trustee  of  the  manor,  the  expenses  (after  such  certificate  has 
been  obtained)  are  to  be  paid  out  of  the  first  monies  received,  when 
the  consideration  is  a  gross  sum  of  money :  in  other  cams,  they 
will  be  charged  with  interest  not  exceeding  £4  per  cent,  on  Que 
manor  or  lands  held  therewith  at  the  discretion  of  the  Commis- 
sioners, s.  31.  For  other  provisions  as  to  expenses,  see  the  sum- 
mary of  enactments  on  this  point,  under  the  heading  Voluntary 
E  nf ranchisement . 
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From  the  information  from  time  to  time  pnbUshed  '^^^^  of 

^  enfran- 

by  the  Commissioners^  and  from  their  Report  for  1873>  chisement 
it  appears  that  the  terms  of  enfranchisement  are  usually 
as  follows^  the  exact  amounts  yarying  according  to 
the  circumstances  of  each  case.  For  quit-rents^  free-  Quit-rentB 
rents^  and  similar  fixed  payments^  28  years'  purchase^ 
sometimes  varying  between  25  and  80  years'  value. 
For  heriots  of  uncertain  value^  a  sum  equal  in  value  Heriots. 
to  two  heriots  and  a  half  calculated  upon  an  average 
of  the  three  last  heriots^  the  scale  being  reduced  when 
more  than  one  is  due.  In  the  first  tables  issued  by 
the  Commissioners^  instances  will  be  found  of  the 
following  sums  having  been  paid  for  heriots^  in  parti- 
cular cases^  viz :  heriot  on  death  or  surrender  £16  Is. ; 
on  surrender  only^  £41  28.  6d. ;  on  death  only^  in 
kind^  £14 ;  a  sheep  heriot^  or  6d.  on  death  or  aliena- 
tion^ 208. ;  heriot  6d.  on  death  or  alienation^  20«. ; 
,  heriot  of  bs.,  28  heriots ;  two  heriots^  being  best 
beasts^  £30;  three  for  three  'parcels,  a  payment 
of  £17  28.,  calculated  at  £10  for  one  tenement, 
£15.  for  two,  and  two  guineas  for  each  additional 
tenement  (a).  Beliefs  of  the  nature  of  heriots  are  Beliefs 
estimated  in  the  same  way.  Where  a  relief  of  one 
years'  value  of  a  customary  freehold  was  payable  by  a 
stranger  purchasing,  and  a  relief  of  two  free-rents  by 
a  tenant  or  person  bom  in  the  manor,  one  and  a  half 
year's  value  appears  by  the  same  Beport  to  have  been 

(a)  This  table  is  printed  in  the  appendix  to  Scrivcn  on  Copyholds. 
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taken  on  enfranohisement.  In  the  cited  Beport  will 
be  found  instsmces  of  the  enfranchisement  of  heriots 
of  ancertain  amount  for  sums  varying  from  £2.  to  £47. 
according  to  the  ciL*cumstances. 

"There  are  cases  of  copyholds  paying  gmall  fines 
certain^  in  which  the  incidenis  have  little  or  no  value, 
in  which  thei'efore  the  sum  paid  on  cnfrancldsenient 
is  obviously  the  consideiYition  for  tlie  mere  change  of 
tenure.  Two  years'  pm-chase  has  been  usuaUy  given 
Fines.  i^  the  Southern  Counties/'  Copyholds  of  inheritance 
with  fines  certain  are  fi'equenily  enfranchised  at  one 
year's  value.  Copyholds  of  inheritance  with  fine  arbi- 
trary^ at  from  three  to  five  years'  annual  value,  no 
deduction  being  mado  for  land-tax  in  estimating  the 
nett  annual  value  (gt).  Eight  yeai's' value  was  taken, 
according  to  the  same  Beport,  in  the  case  of  a  tenant- 
right  estate,  with  fine  ai'bitrary  on  the  death  of  the 
lord  or  the  death  or  alienation  of  the  tenant.  Where 
the  fine  was  arbitraiy.on  the  admif^sion  of  a  stranger, 
tenants  on  the  roll  paying  no  snbpequent  fine  on 
admission,  three  and  a  half  years'  value  was  taken, 
and  four  years'  value,  when  the  fine  was  arbitrary, 
but  certain  on  the  admission  of  an  heir  or  any  person 
already  a  copyholder.  In  the  case  of  copyholds  for 
lives  with  a  right  of  renewal,  enfranchisements  are 
usually  made  on  something  like  the  following  terms : 
for  lands  held  for   a  single  life,  about  three  years' 

(a)  The  amount  varies  according  to  the  age  of  the  tenant,  from 
twenty  years  or  under  to  seventy  years  or  upwards.  See  the  table 
issued  by  the  Commissioners,  which  is  printed  in  the  Appendix. 
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T&lue :  for  three  lives^  abont  six  years'  yalne :  for  five 
lires  about  the  same :  for  six  lives  four  years'  valne ; 
the  terms  varying  according  to  the  ages  of  the  lives^ 
and  vaiying  as  the  lives  are  in  possession  or  reversion, 
the  other  ciroomstances  being  taken  into  acconnt. 
The  Bepoi-t  above-mentioned  and  the  other  Reports  of 
the  Conmiissioners  will  supply  instances  of  enfran- 
chisements of  copyholds  for  lives  without  right  of 
renewal :  for  a  copyhold  of  this  kind,  held  on  one  life, 
seventeen  years'  value  was  taken ;  for  two  lives  seven 
years'  value ;  and  in  another  case  about  fourteen  and 
a  half  years'  value;  for  three  lives,  three  years'  value, 
&c.,  accoi*ding  to  the  ciivumstances  of  the  cases.  In 
estimating  the  value  of  i  he  lord's  rights  to  timber,  by  ^imbep 
the  Act  of  1852,  s.  16,  iho  advantages  of  enfran- 
chisement and  pi*eviou&]y  existing  difficulties  as  to 
dealing  with  the  property  are  to  be  taken  into  account, 
the  amount  awaixled  being  in  general  under  one-fifth 
of  the  actual  value.  But  the  amount  will  vary  according 
to  the  respet;tive  rights  of  Ihe  lord  and  tenant  in  the 
particular  manor.  The  lord's  righis  in  minerals  are  Manorial 
except^  from  the  compulsory  provisions  of  the  Acts,  "* 
and  so  with  such  manorial  rights  as  fail's,  markets, 
free-warren,  Ac,  wliioh  are  mentioned  in  s.  48.  of 
the  Act  of  1852.  In.-slaDces  of  enfranchisement  of 
such  reserved  ri^'lil  s,  mrule  by  conseni  of  the  parties, 
will  be  found  in  the  Conmii.-5sioners'  Reports.  A  small 
sum  may  be  awarded  in  respect  to  the  lord's  right  to 
escheat  and  other  manorial  rights  not  before  particu- 
larly mentioned. 
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Other  Statutory  Enfraruhisements. 
Kifrta-  By  the  Acts  for  the  redemption  of  the  land-tax, 

under  limited  owners  and  others  are  empowered  to  enfran- 
jrtatmw  chise  copyholds  for  the  pm-pose  of  disuharging  their 
estates  from  the  tax,  and  for  the  same  pm-pose  to  dis- 
pose of  any  heriots,  rents,  or  other  payments  dne  to 
them  out  of  freehold  or  copyhold  manors  or  lands  (a). 
And  it  is  thereby  made  lawful  for  corporations  and 
tmstees  of  charities  to  sell  their  interest  in  any  copy- 
hold or  cnstomary  lands  or  in  any  manorial  rights  for 
the  same  purpose,  and  for  the  purpose  of  such  sale  to 
enfranchise  any  lands  held  by  copy  of  court-roll  or 
other  customary  tenure  by  a  deed  indented,  and  enrolled 
or  registered  as  provided  by  the  Act  42  Qeo.  3,  c.  116, 
B.  70.  There  are  many  special  provisions  in  these  Acts 
respecting  enfranchisements  for  providing  funds  for 
purchase 'of  land-tax,  whidb  are  too  lengthy  to  be  set 
out  here  in  detail  (6). 

On  a  conveyance  under  the  Poor  Law  Acts  (c),  or 

under  the  Church  Building  Acts  (d),  the  lands  may  be 

enfranchiaed  under  the  epLl  provkious  of  those  Acta. 

The  provisions  of  the  Lands  Clauses  Act  as  to 


(a)  42  Geo.  3,  o.  116 ;  53  Qeo.  3,  o.  123 ;  53  G«o.  3,  o.  142; 
54  Qeo.  3,  o.  70;  54  Geo.  3,  o.  173;  57  Geo.  3,  a  100;  3  Geo. 
4,0.88;  l&2Vict.  0.  57;  16  &  17  Vict,  a  74. 

(5)  See  53  Geo.  3,  o.  123. 

(c)  1  Vict.  0.  50. 
'  (<Q  58  Geo.  3,  o.  45,  and  the  other  Acts  recited  by  17&  18  Vie& 
0. 14.    See  19  &  20  Vict.  c.  55,  oonfening  on  the  Edeeiastical 
Commiwiimeni  the  powers  of  the  Church  Building  Commiasionen. 
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eoafranchisement  of  lauds  taken  for  public  purposes 
have  been  already  noticed  (a). 

By  tbe  School  Sites  Act  {b)  powers  were  given  to 
owners  in  fee-simple^  fee-tail^  or  for  life  of  any  free- 
bold  or  copyhold  hereditaments,  being  beneficially 
entitled  to  the  same,  to  grant,  convey,  or  enfranchise 
by  way  of  gift,  sale,  or  exchange,  in  fee  or  for  life  or 
years,  any  quantity  of  such  lands  not  exceeding  one  acre, 
as  a  site  for  a  school.  These  provisions  are  now  ex- 
tended to  allow  grants  of  land  in  fee,  for  the  enlarge- 
ment of  dmrchyards  and  burial  places  (c). 

(a)  8  Tict  0. 18,  n.  7,  95,  96,  97.    AtUe^  p.  99. 

(b)  4ft5Tict.o.  38,  and  12  ^  13  Yict.  0.  49 ;  seeU&lSYiot 
c24',  15  ft  16  Vict.  0.  49. 

(c)  30  &  31  Fiot.  0. 133. 
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I.  Stamp  Duties  in  mattees  bblatino  to  Copyholds. 

II.  Forms  m  cases  of  Ekfeanchisement. 

m.  Forms  in  cases  of  Inclosube^  Exchange^  Parti- 
tion^ AND  Division  of  Intesmhed  Lands. 

IV.  The  Copyhold  Act,  1852. 

V.  The  Copyhold  Act,  1858. 


I. 

Abstract  of  the  prmdpal  provisions  of  the  Stamp  Act, 

1870,  relating  to  copyholds. 

The  following  are  the  principal  provisions  of  the  Stamp 
Act,  1870,  which  are  applicable  to  conveyances  of 
copyholds  (a).  By  ss.  3,  4,  any  instrument  charged 
-with  a  858.  stamp  by  any  Act  heretofore  passed  and 

(a)  The  Act  applies  only  to  instniinents  made  after  its  date. 
For  the  earlier  regulations,  see  Dart.  Y .  &  P.  c.  13  and  the  treatises 
of  Ulsley,  Mnir,  and  Fisher,  on  the  Stamp  Acts. 
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not  relating  to  Stamp  duties  is  to  be  chargeable  only 
with  a  duty  of  10«.  By  s.  3  the  instraments  specified 
in  the  schedule  are  to  be  charged  with  the  duties  there 
mentioned  and  no  other  duty. 

Every  instrument  written  upon  stamped  material 
is  to  be  written  in  such  manner^  and  every  instrument 
partly  or  wholly  written  before  being  stamped  is  to  be 
so  stamped^  that  the  stamp  may  appear  on  the  face  of 
the  instrument  and  cannot  be  used  for  or  applied  to 
any  other  instrument  written  on  the  same  piece  of 
material.  If  more  than  one  instrument  is  written 
thereon^  each  is  to  be  separately  stamped  (a). 

Except  where  provision  to  the  contrary  is  expressly 
made,  an  instrument  is  to  be  separately  charged  with 
duty  when  it  contains  or  relates  to  several  distinct 
matters,  or  when  it  is  made  for  distinct  valuable 
considerations  (fc).  All  the  facts  and  circumstances 
affecting  the  duty  are  to  be  set  forth  in  the  instru- 
ment (c).  When  the  duty  on  one  instrument  depends 
on  the  duty  paid  on  another  instrument,  the  last-men- 
tioned duty  may  be  denoted  by  a  stamp  on  the  first- 
named  instrument  {d). 

Sections  15,  16,  17,  relate  to  the  terms  on  which 
unstamped  instruments  may  be  stamped  and  received 
in  evidence.  Sections  18,  and  20,  relate  to  applica- 
tions to  the  Commissioners  for  their  opinions  in  matters 


(a)  8. 7. 

(&)  8.8. 

(c)  B.  14. 

(d)  B.  14. 
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relating  to  stamp  duties.    By  s.  21  all  pnblic  officers 
are  to  produce  books  and  records  &c.  without  payment 
\io  persons  authorised  by  the  Commissioners.    By  s. 
22^  if  any  person  whose  office  it  is  to  enroll  register^  or 
enter  in  or  upon  any  rolls^  books  or  records^  any  instru- 
ment chargeable  with  duiy^  shall  enroll  Jkc.j  an  instru- 
ment not  duly  stamped^  he  is  made  liable  to  a  penalty 
of  £10.    By  s.  78^  eveiy  instrument^  and  every  decree 
or  order  of  any  Court  or  of  any  Conmiissioners  where- 
by any  property  on  any  occasion^  (except  on  a  sale  or 
mortgage)^  is  transferred  to  or  vested  in  any  person^  is 
chargeable  with  duty  as  a  conveyance  or  transfer  of 
property;  provided  that  a  conveyance  or  transfer  made 
for  effecting  the  appointment  of  a  new  trustee  is  not 
to  be  charged  with  any  higher  duty  than  ten  shillings. 
Sections  70  to   74^  inclusive^  relate  generally  to 
conveyances  on  sales^  and  are  as  follows : 

As  to  Conoeyancea  on  SoUb. 

"  70.  The  tenn  '  oonyeyanoe  on  sale '  indiides  erezy  instroment,   loterprata- 
and  every  decree  or  order  of  any  Court  or  of  any  CommiaaionerB,  <*<»o'*«™ 
whereby  any  property  apon  the  sale  thereof  is  legally  or  equit- 
ably transferred  to  or  Tested  in  the  purchaser,  or  any  other  person 
on  his  behalf  or  by  his  direction." 

"  71.  (a)  Where  the  oonsiderationy  or  any  part  of  the  oonsi-  ^^  •A 

deration,  for  a  oonyeyance  on  sale  consists  of  any  stock  or  market-  duty  to  1m 

able  security,  sach  conveyance  is  to  be  charged  with  ad  valortm  ^^^^^gf 

duty  in  respect  of  the  vaiae  of  such  stock  or  security."  ^^^ 

''  (b)  Where  the  consideration,  or  any  part  of  the  consideration, 
for  a  conveyance  on  sale  consists  of  any  security  not  being  a 
marketable  security,  such  conveyance  is  to  be  charged  with  ad 
valorem  duty  in  respect  of  the  amount  due  on  the  day  of  the  date 
thereof  for  prindpal  and  interest  upon  such  security.'* 
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"72.  (a)  Where  the  oonsideiation,  or  any  part  of  the  oon- 
flideration,  for  a  oonTeyanoe  on  eale  ooneists  of  money  payable 
periodioally  for  a  definite  period,  bo  that  the  total  amount  to  be 
paid  can  be  previously  asoertained,  such  conyeyanoe  is  to  be 
charged  in  respect  of  such  consideration  with  od  valorem  duty  on 
such  total  amount" 

"  (6)  Where  the  consideration,  or  any  part  of  the  conaideratioii, 
for  a  conyeyanoe  on  sale  consists  of  money  payable  periodically 
in  perpetuity,  or  for  any  indefinite  period  not  terminable  irith  life, 
such  conyeyance  is  to  be  charged  in  respect  of  such  consideration 
with  ad  valorem  duty  on  the  total  amount  which  will  or  may, 
according  to  the  terms  of  sale,  be  payable  during  the  period  of 
twenty  years^next  after  the  day  of  the  date  of  such  instrument." 

"  (c)  Where  the  consideration,  or  any  part  of  the  consideration, 
for  a  conyeyanoe  on  sale  consists  of  money  payable  periodically 
during  any  life  or  liyes,  such  conyeyance  is  to  be  charged  in  respect 
of  such  consideration  with  ad  valorem  duty  on  the  amount  which 
will  or  may,  according  to  the  terms  of  sale,  be  payable  during  the 
period  of  twelye  years  next  after  the  day  of  the  date  of  such  in- 
strument." 

"  (d)  Proyided  that  no  conyeyanoe  on  sale  chargeable  with  ad 
valorem  duty  in  respect  of  any  periodical  payments,  and  containing 
also  proyision  for  securing  such  periodiool  payments,  is  to  be 
charged  with  any  duty  whateoeyer  in  respect  of  such  proyision, 
and  no  separate  instrument  made  in  any  such  case  for  seooring 
such  periodical  payments  is  to  be  charged  with  any  higher  duty 
than  ten  shillings." 

*'  73.  Where  any  property  is  conyeyed  to  any  person  in  oon- 
sideiation,  wholly  or  in  part,  of  any  debt  due  to  him,  or  subject 
either  certainly  or  contingently  to  the  payment  or  transfer  of  any 
money  or  stock,  whether  being  or  constituting  a  charge  or  incum- 
brance upon  the  property  or  not,  such  debt,  money,  or  stock  is  to 
be  deemed  the  whole  or  part,  as  the  case  may  be,  of  the  considera- 
tion in  respect  whereof  the  conyeyance  is  chargeable  with  ad 
valorem  duty." 

"  74.  (a)  Where  any  property  has  been  contracted  to  be  sold 
for  one  consideration  for  the  whole,  and  is  conyeyed  to  the  pur- 
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chaaer  in  Mpante  parts  or  paroels  by  different  inatnunents,  the 
consideration  is  to  be  apportioned  in  such  manner  as  the  parties 
think  fit,  80  that  a  distinct  consideration  for  each  separate  part  or 
paroel  is  set  forth  in  the  conveyance  relating  thereto,  and  such 
oonFeyance  is  to  be  charged  with  ad  vaUitem  duty  in  respect  of 
soch  distinct  consideration." 

"  (&.)  Where  property  contracted  to  be  purchased  for  one  con- 
sideration for  the  whole  by  two  or  more  persons  jointly,  or  by  any 
person  for  himself  and  others,  or  wholly  for  others,  is  conveyed  in 
parts  or  paroels  by  separate  instruments  to  the  persons  by  or  for 
whom  the  same  was  purchased  for  distinct  parts  of  the  considera- 
tion, the  conyeyance  of  each  separate  part  or  parcel  is  to  be 
charged  with  ad  vdUtrem  duty  in  respect  of  the  distinct  part  of  the 
conaideration  therein  specified. 

"  (c).  Where  a  person  ,having  contracted  for  the  purchase  of  any 
property  but  not  having  obtained  a  conveyance  thereof,  contracts 
to  sell  the  same  to  any  other  person,  and  tiie  property  is  in  con- 
sequence conveyed  immediately  to  the  sub-purchaser,  the  convey- 
ance is  to  be  charged  with  ad  vaiorem  duty  in  respect  of  the  con- 
sideration for  the  sale  by  the  original  purchaser  to  the  sub- 
purchaser. 

"  ((2.)  Where  a  persoui  having  contracted  for  the  purchase  of  any 
property  but  not  having  obtained  a  conveyance,  contracts  to  sell 
the  whole,  or  any  part  or  parts  thereof,  to  any  other  person  or 
persons,  and  the  property  is  in  consequence  conveyed  by  the 
original  seller  to  different  persons  in  parts  or  parcels,  the  convey- 
ance of  each  part  or  parcel  is  to  be  charged  with  ad  valorem  duty, 
in  respect  only  of  the  consideration  moving  from  the  sub-purchaser 
thereof,  without  regard  to  the  amount  or  value  of  the  original 
consideration." 

"  (e.)  When  a  sub-purchaser  takes  an  actual  conveyance  of  the 
interest  of  the  person  immediately  selling  to  him,  which  is  chaige- 
able  with  ad  valorem  duty  in  respect  of  the  consideration  moving 
from  him,  and  is  duly  stamped  accordingly,  any  conveyance  to  be 
afterwards  made  to  him  of  the  same  property  by  the  original 
seller  shall  be  exempt  from  the  said  ad  valorem  duty,  and  chargeable 
only  with  the  duty  to  which  it  may  be  liable  under  any  general 
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deecription,  but  such  last-meDtioned  duty  shall  not  exceed  the  ad 
vcdorem  duty. 

"  75.  Where  apon  the  sale  of  any  annuity  or  other  right  not 
before  in  ezistenoe  snoh  annuity  or  right  is  npt  created  by  actual 
grant  or  oonreyanoe,  but  is  only  secured  by  bond,  warrant  of 
attorney,  covenant,  contract,  or  otherwise,  the  bond  or  other  instm- 
ment,  or  some  one  of  such  instruments,  if  there  be  more  than  one, 
is  charged  with  the  same  duty  as  an  actual  grant  or  conyeyanoe, 
and  is  for  all  the  purposes  of  this  Act  to  be  deemed  an  instrument 
of  conveyance  of  sale. 

"  76.  Where  there  are  several  instruments  of  conveyance  for 
completing  the  purchaser's  title  to  the  property  sold,  the  principal 
instrument  of  conveyance  only  is  to  be  charged  with  ad  valorem 
duty,  and  the  other  instruments  3re  to  be  respectively  charged 
with  such  other  duty  as  they  may  be  liable  to,  but  such  last- 
mentioned  duty  shall  not  exceed  the  ad  vahrem  duty  payable  in 
respect  of  the  principal  instrument. 

"  77.  (1.)  In  cases  below  spedfied  the  prindpal  instrument  is  to 
be  ascertained  in  the  following  manner : 

(a.)  Where  any  copyhold  or  customary  estate  is  conveyed  by  a 
deed,  no  surrender  being  necessary,  the  deed  is  to  be  deemed 
the  principal  instrument : 

(6).  In  other  cases  of  copyhold  or  customary  estates,  the  surren- 
der or  grant,  if  made  out  of  court,  or  the  memorandum 
thereof,  and  the  copy  of  court-roll  of  the  surrender  or 
grant,  if  made  in  court,  shall  be  deemed  the  prindpal 
instrument : 

(c)  (Refers  to  instruments  under  the  Scotch  Law.) 

(2.)  In  any  other  case  the  parties  may  detennine  for  themselves 
which  of  several  instruments  is  to  be  deemed  the  principal  instru- 
ment, and  may  pay  the  ad  valorem  duty  thereon  accordingly. 


What  if  to 
be  deemed 
a  convey- 


As  to  Conveyances  on  any  oooasum  exeqfi  Sale  or 

Mortgage. 

"  78.  £very  instrument,  and  every  decree  or  order  of  any  Court  or 
of  any  Commissioners,  whereby  any  property  on  any  oocasiony 
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except  a  sale  at  mortgage,  is  transferred  to  or  Tested  in  an  j  person,  •>"*  on  aay 
18  chargeable  with  duty  as  a  oonyejance  or  transfer  of  property.        not  being  a 

•ale  or 

"  Provided  that  a  oonvejanoe  or  transfer  made  for  effectoating  ■">'*«H^ 
the  appointment  of  a  new  trustee  is  not  to  be  charged  with  any 
higher  duty  than  ten  shillings. 

"  The  following  provisions  relate  specially  to  oopyholds  and  oos- 
tomary  estates,  viz. :  (a) 

*'  81.  (1.)  The  copy  of  oonrt-roU  of  a  surrender  or  grant  made  out  Payment  of 
of  court  shall  not  be  admissible  or  available  as  evidence  of  the  cemfled. 
surrender  or  grant,  unless  the  surrender  or  grant,  or  the  memorandum 
thereof,  is  duly  stamped,  of  which  fact  th^  certificate  of  the  steward 
of    the   manor  on  the   fiioe  of  such   copy   shall  be  sufficient 
evidence  (6). 

"  (2)  The  entry  upon  the  court-rolls  of  a  surrender  or  grant 
shall  not  be  admissible  or  available  as  evidence  of  the  surrender  or 
grant  unless  the  surrender  or  grant  is  made  out  of  court,  or  the 
memorandum  thereof,  or  the  copy  of  court-roll  of  the  surrender  or 
grant,  if  made  in  court,  is  duly  stamped,  of  which  fact  the  certifi- 
cate of  the  steward  of  the  manor  in  the  margin  of  such  entry  shall 
be  sufficient  evidence  (e). 

"  82.  No  instrument  is  to  be  charged  more  than  once  with  duty  ^f^l^fj'^ 
by  reason  of  relating  to  several  distinct  tenements,  in  respect  more  than 
whereof  several  fines  or  fees  are  due  to  the  lord  or  steward  of  the  ^'"^^ 
manor  (d). 

(a)  By  16  &  16  Vict.  c.  56,  a.  18,  vesting  and  releasing  orders  of  the 
Comrt  oi  Chancery  were  made  subject  to  duty  as  if  they  were  deeds  of  con- 
veyance.    On  these  sections,  see  Fisher's  Stamp  Acts.  88,  84. 

(6)  Admittances  and  licences  to  demise  are  exempt  from  duty.  Before 
tiiis  Act  a  sunender  and  admittance  oat  of  court  might  be  proved  by  an 
examined  copy  of  the  oourt-rolL  Doe  v.  JfM,  4  B.  &  Ad.  617.  When 
a  snirender  or  grant  is  made  out  of  oooit  the  dnty  is  denoted  on  the 
written  memorandum  kept  by  the  steward,  so  that  it  is  necessary  to  show 
on  the  copy  used  as  eridenoe  of  title  that  the  duty  has  been  paid. 
Ksber,  84. 

{e)  Unstamped  court-rolls  are  as  good  evidence  as  the  stamped  copies* 
Do$  V  /Wsmon,  12  11.  &  W.  844. 

{d)  Reg.  V.  Eton  Coll  8  Q  B.  626,  Traheme  v.  Oardntr,  6  £.  &  B. 
913. 
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2^^Mid  u  g3  ^^  ^  ^^^  fy^g^  ^j^  oiicnmBtaiiceB  affecting  the  liability 
■tuMMs  to  ad  valorem  duty  of  the  copy  of  court-roll  of  any  surrender  or 
da^f  Sow  fff^^  made  in  court,  or  the  amount  of  ad  valorem  duty  with  which 
to  lM  tteted  any  such  copy  of  court-roll  is  chargeable,  are  to  be  fully  and  truly 

stated  in  a  note  to  be  delivered  to  the  steward  of  the  manor  before 

the  surrender  or  grant  is  made. 

PmiaUj.  £fiO       "  (2)  Evezy  person  who,  with  intent  to  defnnd  Her  Mi^esty, 
her  heirs  or  successors, — 

"  (a)  makes  in  court  any  surrender  before  such  a  note  as  alore- 
said  has  been  deliyered  to  the  steward  of  the  manor ; 

"  (b)  being  employed  or  concerned  in  or  about  the  preparstioQ 
of  any  such  note  as  aforesaid,  n^lects  or  omits  fully  and 
truly  to  state  therein  all  the  above-mentioned  &ctB  and 
circumstances; 
shall  forfeit  the  sum  of  fifty  pounds. 

"  84.  The  steward  of  every  manor  shall  lefuae — 

(1.)  To  accept  in  court  any  surrender,  or  to  make  in  coiort 
any  grant,  until  such  a  note  as  is  required  by  the  last  prs- 
ceding  section  has  been  delivered  to  him : 

"  (2.)  To  enter  on  the  court-rolls,  or  accept  any  presentment 

of,  or  admit  any  person  to  be  tenant  vnder  or  by  virtue 

of,  any  surrender  or  grant  made  out  of  court,  or  any  deed 

which  is  not  duly  stamped : 

PraAitj  iDff      And  in  any  case  in  which  he  does  not  so  refuse  shall  forfeit  ^ 

not  re*  *' 

fudiig,£Mk  sum  of  fifty  pounds. 


SfettWMrdto 

re  Aim  to 

perfom 

ocrtaiAMti 


(I 


steward  to 
make  out 
duly 
•temped 
ooptee. 

Penalty  tot 
neglect  £50; 
and  to  be 
liable  for 
the  dfity. 


"  85.  The  steward  of  every  manor  shall  within  four  months 
from  the  day  on  which  any  surrender  or  grant  is  made  in  court, 
make  out  a  duly  stamped  copy  of  court-roll  of  such  surrender  or 
grant,  and  have  the  same  ready  for  delivery  to  the  person  entitled 
thereto,  and  if  he  neglects  so  to  do  shall  forfeit  the  sum  of  fif)^ 
pounds ;  and  the  duty  payable  in  respect  of  such  copy  of  oourt-roU 
shall  be  a  debt  to  Her  Majesty,  her  heirs  or  successors,  from  such 
steward,  whether  he  shall  have  received  it  or  not,  and  shall  be 
recoverable  by  the  summary  means  provided  for  the  reooveiy  of 
duties  received  and  not  applied,  and  if  he  has  not  received  thedu^ 
the  same  shall  be  a  debt  to  Her  Majesty,  her  heirs  or  sacoesBors, 
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firom  the  party  entitled  to  vooh  copy,  and  reoovenble  from  him  in 
manner  aforeeaid  (a). 

"  86.  The  Bteiraid  of  any  manor  may,  before  he  aooepts  in  oonrt  atewwd 

any  soirender  or  makes  in  court  any  grant,  demand  and  insist  on  to  prooecd 

the  payment  of  his  lawful  fees  in  rehition  to  the  surrender  or  grant,  S^jJ^of 

together  with  the  duty  payable  on  the  copy  of  court-roll  thereof,  Us  few  and 

and  may  refuse  to  proceed  in  any  snoh  matter  or  to  detiyer  such  ^  ^' 
copy  of  court-roll  to  any  person  until  such  fees  and  duty  aze 
paid  (&). 

As  to  DupUeates  and  CounterparU, 

By  8.  93,  the  duplicate  or  counterpart  of  an  instrument  charge-  l>opUfi*t«** 
able  with  duty  (except  the  counterpart  of  an  instrument  chargeable 
as  a  lease,  such  counterpart  not  being  executed  on  behalf  of  any 
lessor  or  grantor,)  is  not  to  be  deemed  duly  stamped  unless  it  is 
stamped  as  an  original  instrument,  or  unless  it  appears  by  stamp 
impressed  thereon  that  the  fuU  and  proper  duty  has  been  paid 
upon  the  original  instrument  of  which  it  b  the  duplicate  or 
counterpart  (c). 

(a)  Re-enacts  48  Geo.  8,  &  149,  s.  88. 

lb)  Re-enacts  48  Geo.  8,  c.  149,  s.  84.  See  18  &  14  Vict.  o.  21,  s.  4, 
(c)  Under  the  former  Acts  the  following  duties  were  payable : 
For  any  deed  whereby  hereditaments  were  conyeyed,  or  any  copyhold 

or  customary  hereditaments  covenanted  to  be  sanrendered  in  ex* 

change  for  other  hereditaments : 
If  no  sum  of  money,  or  only  a  snm  under  £800  was  paid  or  agreed 

to  be  paid  for  equality  of  exchange,  the  ordinary  duty  of  £1  16f  • 
And  if  a  sum  of  £800  or  upwards  was  paid  or  agreed  to  be  paid  for 

equality  of  exchange, — ^The  same  ad  valorem  duty  as  for  a  con* 

▼eyance  on  the  sale  of  lands  for  a  sum  of  money  equal  to  the  sum 

so  paid  or  agreed  to  be  paid. 
And  if  the  exchange  was  effected  or  secured  by  separate  conveyances 

or  covenants  by  distinct  deeds,  each  deed  was  charged  with  the 

same  duty  or  duties. 
And  in  case  there  was  more  than  one  deed  for  completing  the  title 

to  the  hereditaments  conveyed  by  either  party,  the  principal  deed 

only  was  charged  under  this  head  of  exchange,  and  any  subordinate 

or  collateral  deed  was  charged  with  the  duty  to  which  it  might  be 

otherwise  liable. 
The  like  duties  were  payable  for  partitions. 
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67  s.  94,  when  upon  any  exchange  or  partition  a  oonmdemtion 
exceeding  £100  in  value  is  given  for  equality,  the  principal  inatm- 
ment  only  is  to  be  charged,  with  the  same  duty  aa  a  conveyance 
on  sale  for  such  consideration.  In  any  such  case,  when  there  are 
several  instruments  for  completing  the  title  of  either  party,  the 
principal  instrument  is  to  be  ascertained  and  charged,  and  the 
others  charged  as  by  ss.  76,  77. 

By  8.  96,  an  agreement  for  a  lease  or  respecting  the  letting  of 
land  for  a  term  not  exceeding  35  years  is  charged  as  a  lease,  and  a 
lease  made  in  pursuance  of  such  agreement  vrith  a  duty  of  sixpence 
only.  Section  97  applies  to  leases  where  the  rent  is  to  be  paid  in 
kind,  and  by  s.  98  penal  rents,  and  further  considerations  oon- 
aisting  of  covenants  to  repair  or  concerned  with  the  matter  of  the 
lease,  are  exempted ;  and  leases  and  agreements  are  not  to  be 
charged  by  reason  of  being  made  in  consideration  of  the  surrender 
or  abandonment  of  an  existing  lease  or  agreement. 

The  following  provisions  relate  to  '*  mortgages  "  as  defined  in 
the  Act,  vis. : 

InterpTcte-       "  ^^^'  -^^  *®™^  *  mortgage  '  means  a  security  by  way  of  mort- 
tUmof  term  gage  for  the  payment  of  any  definite  and  certain  sum  of  money 
advanced  or  lent  at  the  time,  or  previously  due  or  owing,  or  for- 
borne to  be  paid,  being  payable,  or  for  the  repayment  of  money 
to  be  thereafter  lent,  advanced,  or  paid,  or  which  may  become  due 
upon  an  account  current,  together  with  any  sum  already  advanced 
or  due,  or  without,  as  the  case  may  be ; 
"  And  includes — 
"  Ck>nditional  surrender  by  way  of  mortgage,  further  cfaaige, 
&o.,  of  or  affecting  any  lands,  estates,  or  property,  real  and 
personal  whatsoever : 

Also  any  conveyance  of  any  lands,  estate,  or  property  what- 
soever in  trust  to  be  sold  or  otherwise  converted  into  money^ 
intended  only  as  a  security,  and  redeemable  before  the  sale 
or  other  disposal  thereof,  either  by  express  stipulation  or 
otherwise,  except  where  such  conveyance  is  made  for  the 
benefit  of  creditors  generally,  or  for  the  benefit  of  creditors 
specified  who  accept  the  provision  made  for  payment  of 
thoir  debts  in  full  satisfaction  thereof,  or  who  exceed  five  in 
number : 


J 
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Also  any  defeaanoe,  deolantion,  or  oiher  deed  or  wiitiiig  for 
defeating  or  mating  redeemable  or  explaining  or  qualifying 
any  conveyance,  dispoeitiony  &c.,  of  any  lands,  estate,  or 
property  whatsoeyer,  apparently  absolute  but  intended  only 
as  a  security : 

Also  any  agreement,  contract,  or  bond  accompanied  with  a 
deposit  of  title  deeds  for  making  a  mortgage,  or  any  such 
other  security  or  oonyeyance  as  aforesaid  of  any  lands, 
estate,  or  property,  comprised  in  such  title  deeds,  or  for 
pledging  or  charging  the  same  as  a  security. 

"  108.  A  security  for  the  payment  of  any  rentcharge,  annuity,  ^JJ^^j' 

or  periodical  payments,  by  way  of  repayment  or  in  satisfiiction  or  by  periodi- 

in  discharge  of  any  loan,  advance,  or  payment  intended  to  be  so  menSf  how 

repiud,  satisfied,  or  discharged,  is  to  be  charged  with  the  same  duty  ^^.^ 
as  a  similar  security  for  the  payment  of  the  sum  of  money  so  lent, 
advanced,  or  paid. 

*'  109.  No  transfer  of  a  duly  stamped  security,  and  no  security  As  to  tram- 
by  way  of  further  charge  for  money  or  stock,  added  to  money  or  Airther 
stock  previously  secured  by  a  duly  stamped  instrument,  is  to  be  ^^^^hcm- 
charged  with  any  duty  by  reason  of  containing  any  further  or 
additional  security  for  the  money  or  stock  transferred  or  previously 
secured,  or  the  interest  or  dividends  thereof,  or  any  new  covenant, 
proviso,  power,  stipulation,  or  agreement  in  relation  thereto,  or 
any  further  assurance  of  the  property  comprised  in  the  transferred 
or  previous  security. 

"  110.  (1.)  Where  any  copyhold  or  customary  lands  or  heredi    ai  to 
iaments  are  mortgaged  alone  by  means  of  a  conditional  'surrender 
or  grant,  the  ad  valorem  duty  is  to  be  charged  on  the  surrender  or 
grant,  if  made  out  of  court,  or  the  memorandum  thereof,  and  on  the 
copy  of  court-roll  of  the  surrender  or  grant,  if  made  in  court. 

"  (2.)  Where  any  copyhold  or  customary  lands  or  hereditaments 
are  mortgaged,  together  with  other  property,  for  securing  the 
same  money  or  the  same  stock,  the  ad'  valorem  duty  is  to  be 
charged  on  the  instrument  relating  to  the  other  property,  and  the 
surrender  or  grant,  or  the  memorandum  thereof,  or  the  copy  of 
court-roll  of  the  surrender  or  grant,  as  the  case  may  be,  is  to  be 
charged  with  duty  as  if  the  Hurrender  or  grant  were  not  made 
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upon  a  mortgage,  but  snoh  la0t-iiMiiti<med  duty  ifaall^nofc  ezoeed 
the  said  ad  valorem  duty." 

gm««  with         "  ^^^-  -^^  instrument  chargeable  with  ad  valorem  duty  em  a 

•T^ uiw*   "oortgago  is  not  to  be  charged  with  any  other  duty  by  reason  of 

of  redtrnp.    the  equity  of  redemption  in  the  mortgaged  property  bdng  thereby 

^"^  conveyed  or  limited  in  any  other  manner  than  to,  or  in  trust  for, 

or  according  to  the  direction  of,  a  purchaser." 

The  following  duties  are  charged  by  the  schedule  to 

the  Act,  viz. : 

£    M.    d. 

ApFonmoENT  of  new  trustee,  and  appointment  in 
execution  of  a  power  of  any  property,  or  of  any 
use,  share,  or  interest  in  any  propeny,  by  any 
instrument  not  being  a  will        0  10    0 

And  see  s.  78. 

CoNTKTANca  or  transfer  on  sale  (a),  where  the 
amount  or  yalue  of  the  consideration  for  the  sale 
does  not  exceed  52.  0    0    6 


(a)  The  old  scale  was  fixed  by  18  &  14  Vic.  c.  97  as  follows.  Where 
the  purchafle-money  did  not  exceed  £26.  a  duty  of  2f.  6dL  Up  to  £900 
a  ram  of  2t.  6d.  for  erery  £26  or  part  thereof.  Orer  £800  and  nnder 
;^0OO  a  sum  of  5«.  for  eTery  £S0  or  part  thereof.  Orer  £600  a  sum  of 
10«.  for  erery  ;^100  or  part  thereof.  Progrcaaive  duty  waa  payable  for 
e^ery  1080  words  after  the  first  1060,  to  the  amount  of  lOi.,  or  of  the 
ad  valorem  duty*  if  it  did  not  amount  to  10«. 

The  Act  contained  the  following  exemptions,  vis. : 

1.  All  surrenden  and  other  instnunents  relating  only  to  copyholds  or 
eastomary  estates,  whose  clear  annual  Talue  did  not  exceed  20f.  but 
which  were  otherwise  charged  as  hereinafter  mentioned. 

2.  All  voluntary  grants  made  by  the  lord  or  lady  of  the  manor  of  any 
copyhold  or  customary  lands  or  hereditaments  for  a  life  or  liyes  for  a 
pecuniary  consideration,  and  the  copies  of  conrt-roU  of  audi  voluntary 
grants. 

All  which  instruments  were  charged  with  the  ordinaiy  duty  aa  here* 
after  mentioned. 

8.  Conveyance  of  any  estate  or  property,  in  tmst  for  sale,  which  waa 
intended  only  as  a  security  for  money  or  stock. 


X 

«. 

d. 

0 

0 

6 

0 

2 

6 

0 

5 

0 
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For  every  52.  or  firaotion  of  52.  between  52.  and  252. 
For  eyery  252.  or  fraction  of  252.  between  252.  and 

Ovvv.  ■.•  ...  ...  •.•  •■•  ■■■ 

Above  3002.  for  eveiy  502.  and  fraction  of  502. 
And  Me  SB.  70  to  77,  inclusive. 
GoNvxTANGB  or  tKuisfer  of  any  kind  not  before 
described    ...        ...        ...        ...        ..•        ...        0  10    0 

GoFT  or  ExTBACT  (ottuUd  or  in  any  manner  au- 
ihentieaied)  of  or  from — 
The  books,  rolls,  or  records  of  any  court. 
In  the  case  of  an  instrament  chaxgeable  with  ^  The  mom 

any  duty  not  amounting  to  one  shilling...  C  tn!Sru!Unt. 
In  any  other  case     0    10 

CoFTHOLD   and   Custoicart  Estates — ^Instruments 
relating  thereto. 

Upon  a  sale  thereof.    See  Gontitakgi  on  Sali. 
Upon  a  mortgage  thereof.    See  Mobtqaq^  &o. 
Upon  a  demise  thereof.    See  Lbasi. 
Upon  any  other  occasion, 

Surrender  or  grant  made  out  of  court,  or 

the  memorandum  thereof, 
and  copy  of  court-roll  of  any  surrender  or 

grant  made  in  court         0  10    0 

And  see  sections  81,  82,  83,  84,  85,  and  86  (a). 


(a)  The  following  duties  were  payable  for  instnunents  made  before  the 
dste  of  the  late  Act : 

'*  Copyhold  estates,  and  customary  estates,  passing  by  sorrender  and 
admittance,  or  by  admittance  only,  and  not  by  deed :  instraments  rela- 
ting thereto,  upon  the  sale  or  mortgage  of  sach  estates ;  that  is  to  say, 

Any  admittance  out  of  court,  or  the  memorandum  thereof,  or  the  copy 
of  court-roll  of  any  admittance  in  court,  ••         ..         2$,    6d, 

And  where  the  same  contained  2160  words  or  upwards,  then  for  every 
entirs  quantity  of  1080  words  contained  therein  over  and  above  the  first 

1080  words,  a  further  progressive  duty  of 2f .    6<2. 

—{18  &  14  Vict  c.  97.) 

Copyhold  estates,  and  customary  estates,  passing  by  surrender  and 
admittance,  or  by  admittance  only,  and  not  by  deed  :  Instruments  rela- 
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CoTiMAiiT.       Any  separate    deed  of  eovenant   {nU  being 


ting  thereto,  not  otherwise  charged  m  abore,  nor  nnder  the  heed  of  mort- 
gage, or  of  coDTeyance  upon  the  sale  of  lands,— vii. : 

Any  surrender  made  out  of  court,  or  the  memorandum  thereof,  where 
the  clear  yearly  tbIuo  of  the  estate  exceeded  %0§, . .        ••         . .         £t 

And  where  the  same  did  not  exceed  20s.  .  •  . .  6>s. 

Vide  CouTeyance  upon  Sale  of  Lands,  &c.,  and  Mortgage. 

Any  admittance  out  of  court,  or  the  memorandum  thereof,  whete  the 
dear  yearly  ralue  of  the  estate  exceeded  20s jtl 

And  where  the  same  did  not  exceed  20s.  . .         . .  6is. 

And  where  both  a  surrender  and  admittance,  or  more  than  one  sonvn- 
der  or  admittance,  or  the  memorandum  thereof,  were  contained  in  the 
same  piece  of  f ellum,  parchment,  or  paper,  whether  upon  a  sale,  mort- 
gage, or  other  occasion,  the  proper  duty  was  paid  in  respect  of  each  sur- 
render and  each  admittance. 

And  nids  ConveyRuce. 

Copy  of  court-roll  of  any  surrender  made  in  court,  where  the  dear 
yearly  Tftlue  of  the  estate  exceeded  20s Jtl 

And  where  the  same  did  not  exceed  20t.  • .         ••  6«. 

Vids  also  Conveyance  and  Mortgage. 

Copy  of  court-roll  of  any  admittance  in  court,  where  the  dear  yearly 
?alue  of  the  estate  exceeded  20s • Jtl 

And  where  the  same  did  not  exceed  20s.  . .         •  •  &s. 

And  where  copies  of  both  a  surrender  uid  admittance,  or  of  more  tiian 
one  surrender  or  admittance  were  contained  in  the  same  piece  of  Tellum, 
parchment,  or  p^per,  whether  upon  a  sale,  mortgage,  or  other  occasion, 
the  proper  duty  was  to  be  paid  in  respect  of  each  surrender  and  each 
admittance,  except  in  the  case  of  a  recoTory  next  hereinafter  mentioned. 

And  SM  Conveyance. 

Copy  of  court-roll  of  the  several  surrenders,  admittances,  and  other 
acts  which  took  place  in  court  for  the  purpose  of  perfecting  a  common 
recovery  of  any  entailed  copyhold  or  customary  estate,  where  the  dear 
yearly  value  of  the  estate  exceeded  20s  . .         Five  timee  £1 

And  where  the  same  not  exceed  did  20s.    . .  Five  times  6s. 

And  if  the  copy  of  court-roll  of  any  other  admittance  or  Burrender, 
admittances  or  surrenders  was  contained  in  the  same  piece  of  vellum, 
parchment,  or  paper,  with  the  copy  of  court-roll  of  the  several  surrenders, 
admittances,  and  other  acts  for  the  purposes  aforesaid,  the  same  was 
charged  with  duty  as  if  the  same  had  been  written  upon  a  separate  piece 
of  vellum,  parchment,  or  paper,  over  and  above  the  said  duties  imposed 
on  the  copy  of  court-roll  of  the  recovery.     Any  Voluntary  Grant  by  the 
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an  instrument  ehatgeahU  wiO^  ad  Talorem  didy 
as  a  conoeyanct  on  sale  or  mortgage)  made  on 
the  sale  or  mortgage  of  any  property,  and  relating 
solely  to  the  conyeyanoo  or  enjoyment  of,  or  the 
title  to,  the  property  sold  or  mortgaged,  or  to  the 
production  of  the  muniments  of  title  relating  thereto, 
or  to  all  or  any  of  the  matters  aforesaid  (a). 

Where  the  tid  valorem  duty  in  respect  of  the  con- 1  a  duty  eqwl 
nderation  or  mortgage  money  does  not  exceed  r  JJ^^J^^^^'lJli 
lOff.  ...  ...  ...  ...  ...  ...  J  Talorem  duty 

In  any  other  case 0  10    0 

DscLABATioN  of  any  use  or  trust  of  or  concerning 
any  property  by  any  writing  not  being  a  deed  or 
will,  or  an  instrument  chargeable  with  ad  valoi-em 
duty  as  a  settlement  (6)      0  10    0 

lord  or  lady,  or  itewBid,  of  any  manor  made  oat  of  oomi,  or  the 
memonmdam  thereof,  with  or  without  admittance  thereon,  where  the 
dear  yearly  Talue  of  the  estate  exceeded  20«.         .  •         . .  Twice  £1 

And  where  the  same  did  not  exceed  20s.  . .         Twice  6s. 

The  copy  of  court-roll  of  any  Yolontary  grant  made  in  court  by  the  lord 
or  lady,  or  steward  of  any  manor,  with  or  without  admittance  thereon, 
where  the  clear  yearly  value  of  tbtj  estate  exceeded  20s.  . .         Twice  £1 

And  where  the  same  did  not  exceed  20s.. .         .  •         •  •         Twice  Ss. 

And  see  Conyeyance  and  Mortgaoe. 

Licence  to  demise  copyhold  lands  and  tenements,  or  hereditaments,  or 
the  memorandum  thereof,  if  granted  out  of  court;  and  the  copy  of 
court-roll  of  any  such  licence,  if  granted  in  court ;  where  the  clear  yearly 
yalue  of  the  estate  to  be  demised  was  expressed  in  such  licence  and 
did  not  exceed  £76, — ^the  same  duty  as  on  a  lease  at  a  yearly  rent  equal 
to  such  yearly  value,  under  the  Act  of  the  13  &  14  Vic.  c.  97.  And  in 
an  other  cases,  10«.  (17  &  18  Vic.  c.  88.) 

Exmnpiions. — 1.  Ongiiuii  surrendera  out  of  court,  and  copies  of  court- 
roll  of  surrenders  in  court  to  the  uses  of  a  will,  or  to  a  trustee  for  the 
uses  or  purposes  of  a  will. 

2.  The  oourt-roUs  or  books  of  any  manor  wherein  the  proceedings 
relating  thereto  shall  be  entered  or  minuted. 

(a)  Formerly  10s.,  with  progressiye  duty  for  every  1080  words  after 
the  first  1080. 

(6)  Formerly  ad  valorem  up  to  the  amount  of  jfl^OO,  and  in  any  other 
case  35«. 
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ExcHANOi— InrtnuMiito  eflRwIuig. 

In  the  oue  speoifiad  in  aeotion  94  dm  tliat  aeo- 

tion. 
In  any  oiher  case 0  10    0 

FuKHnCHABoaorFuKiHiRSacnBnT.  jS^e  Moamuai^ 
&o.,  and  section  109. 

Lbasb.    Seem,  96 U>  100  of  the  Aot,  and  the  aoale 
in  the  Schedule. 

liiniR  OR  PowiR  or  ATTORNn*,  or  other  iDatmment 
in  the  nature  thereof. 
Of  any  kind  not  partioolary  deaoiibed  in  the  Aet 
(powers  of  attorney  in  copyhold  matters  not 
being  so  described)       0  10    0 

MsMOBXAL  to  be  restored  pursuant  to  any  Aet  of 

P^liament  for  the  public  registering  of  deeds  and 

conveyances : 

rTbeMDw 

Where  the  instrument  r^^stered  is  chargeable  1  dntyMtato 
with  any  duty  not  amounting  to  2t.  6d.        . . .  |  fa^nmnt. 
In  any  other  case 0    2    6 

MORTQAGI,  CoTXErAirr,  &c. 
(1.)  Being  the  only  or  principal  or  primary  security 

for — 
Hie  payment  or  repayment  of  money  not  exceeding 

<uD».  •••  •«.  ..•  ...  ...  ...  V      V      o 

Kioeeding  251  and  not  exceeding  5GL       0  13 

100{ 0  2    6 

150Z 0  3    9 

2001.        0  5    0 

26W.        0  6    3 

3002 0  7    6 

For  every  1002.,  and  also  for  any  fractional  part  of 

lOOZ.,  of  such  amount 0    2    6 

(2.)  Bung  a  oollateral,  or  auxiliary,  or  additional, 
or  substituted  security,  or  by  way  of  further 
assurance  for  the   above-mentioned   purpose 


tf 

602. 

n 

II 

1002. 

n 

II 

1602. 

II 

ft 

2002. 

V 

>t 

•  1 

2602. 
3002. 

99 
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where  the  prinoipal  or  primaiy  eecnrity  is  dol j 

Btfunped: 
For  eveiy  iCXU.,  and  also  for  any  fisetioiud  part 

of  lOOZ.,  of  the  amomit  secured  0    0    6 

(3.)  Transise  or  AiBiainaDiT   of  any  mortgage, 

ooTenant,  &o. : 
For  every  1002.,  and  ako  for  any  firaotional  part  of 

100{.,  of  the  amount  transferred  or  asngned        0    0    6 

And  also  where  anyfnrther  money  is  added  to  J  ][|7|^f^p,a^ 

the  money  ahready  seoored 1  S^JiJ  *»  '^^ 

^  furtuv  uoofny, 

(4.)  BSOOWVETJJKCE,   BlLIA8%    DtaCEAMMf    SnOUDT- 

nn,  RBuauNBDy  Wauuitt  to  Yaqati  or 
RnruifciATiQir  of  any  aach  eecority  aa  aforeeud, 
or  of  the  benefit  thereof,  or  of  the  money 
thereby  eeonred : 

For  eyery  100/.,  and  alao  for  any  fractional  part  of 
1002.,  of  the  total  amount  <^  talne  of  the  money 
at  any  time  eeonred      0    0    6 

And  see  sections  105, 106, 107, 108, 109, 110,  111, 
112, 113, 114,  and  115. 

FAxanov  or  ZhymoN^InstramentB  effecting. 
In  the  case  speoifled  m  section  04,  eee  that  section. 
In  any  other  case     0  10    0 

BiLSASB  or  RivuHGiATioir  of  any  property,  or  of  any 
right  or  interest  in  any  property^- 
Upon  a  sale.    See  CoinrBTANGB  on  Sasm. 
By  way  of  seoaiity.    See  MoETOAfii^  Ac 
In  any  other  case 0  10    0 

BsFOGATiON  of  any  use  or  trust  of  any  property  by 
deed,  or  by  any  writing,  not  being  a  will 0  10    0 

SaoDULB,  iNvnnioRT,  or  document  of  any  kind  what- 
Boerer,  referred  to  in  or  by,  and  intended  to  be 
used  or  given  in  evidence  as  part  of,  or  as  material 
to,  any  other  instrument  charged  with  any  duty,  but 
which  is  separate  and  distinct  from,  and  not  indorsed 
on  or  annexed  to,  such  other  instrument : 
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Where  such  other  inBtrament  is  charffeable  with  i  The  Banie  dnty 
any  duty  not  exceeding  IO9...         j 


In  any  other  case  (with  ezemptionB  as  to  propo- 
sals respecting  insorances,  and  public  mapSy 
docoments,  &e.,  made  under  an  Act  of  Parlia- 
ment and  deposited  in  a  registry  or  public 
office,  or  among  public  parish  records 0  10    0 

SjrrrLiiODrT.    Any  instrument,  whether  voluntary  or 
upon  any  good  or  yaloable    consideration    other 
than  a  bond  fidt  pecuniary  consideration,  whereby 
any  definite  and  certain  principal  sum  of  money 
(whether  charged  or  chargeable  on  binds  or  other 
hereditaments,  or  not,  or  to  be  laid  out  in  the  pur- 
chase of  lands  or  other  hereditaments,  or  not),  or 
any  security,  is  settled  or  agreed  to  be  settled  in 
any  manner  whatsoever: 
For  every  100^.,  and  also  for  any  fractional  part 
of  100/.,  of  the  amount  or  value  of  the  property 
settled  or  agreed  to  be  settled 0    5    0 

Instrument  of  appointment  relating  to  any  property 
in  favour  of  persons  spedally  named  or  described 
as  the  objects  of  a  power  of  appointment,  crea- 
ted by  a  previous  settlement  stamped  with  ad 
valorem  duty  in  respect  of  the  same  property,  or 
by  will,  where  probate  duty  has  been  paid  in  res- 
pect of  the  same  property  as  personal  estate  of 
the  testator. 

See  sections  124,  125,  and  126. 
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II. 

FosMB  IN  Casks  of  Enfbanchissmeht. 


Forms  relating  to  the  Enfranchisement  of  Copyholds 

tmder  the  Copyhold  Acts.* 


1.  Parfcicolars  of  information  to  be  famished  to  the 

Copyhold  Commissioners  in  case  of  enfranchise- 
ment nnder  their  Acts. 

2.  Form  of  declaration  as  to  Lord's  title  to  be  made 

for  the  purpose  of  enfranchisement. 

8.  A.  Form  of  notice  from  tenant  of  his  desire  to  en- 
franchise. 

4.  B.  Form  of  notice  from  lord  to  tenant  of  his  desire 
to  enfranchise. 

6.  C.  Form  of  appointment  of  valuer  by  lord. 

6.  D.  Form  of  appointment  of  vainer  by  tenant. 

7.  E.  Form  of  notice  from  tenant  of  appointment  of 

his  valuer. 

8.  P.  Form" of  notice'fromUord  to  tenant  of  appoint- 

ment of  his  valuer. 

•These  fonns  can  be  obtained  at  the  office  of  the  Copyhold  Com- 
mieMonere,  3,  St.  James'  Square,  ^London,  S.W.,  or  fifom  Messw. 
Shaw  ib  Sons,  Fetter  Lane,  £.0. 
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9.  G.  Declaration  of  vainer. 

10.  H.  Award  of  vainer, 

11.  I.  Award  of  yalners. 

12.  K.  Award  of  nmpire. 

13.  M.  Appointment  of  nmpire. 

14.  N.  Appointment  by  lord  and  tenant  of  one  and  the 

same  person  as  vainer. 

15.  O.  Form  of  receipt. 

16.  Table  for  the  enfranchisement  of  copyholds  of  in- 

heritance snbject  to  arbitrary  fines. 


Form  No.  1. 

COPTHOLD  COMMISSION. 


FoBM  indicating  the  particulars  of  the  information  to 
be  furnished  to  the  Copyhold  Commissioners  by  the 
steward  of  the  manor  in  every  case  of  enfranchisement 
under  the  Copyhold  Acts. 


As  to  oompalsory  cases. — Full  information  is  f^yea  in  the 
minute  of  the  Copyhold  Ckmimissionen.    {Antey  p.  315.) 

In  voluntary  cases. — Upon  this  form  being  forwarded  to  the 
Commissioners,  signed  by  the  steward,  and  with  the  several  ques- 
tions fully  answered,  instructions  will  be  given  as  to  further  pro- 
oeedings. 

\*  Jf  ihut  queitumi  are  not  fuUy  answered,  and  uhkis  ffuae 
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annoen  give  aU  the  dekdU  of  the  edleulaHont  upon  ft^iek 
ikeamoufUofenJhifKikuementmonejfhae  been  Jlxedf  dday 
wiU  neeeaearUy  occur ^  and  fuxiher  eorre^pondenoe  on  theee 
poinU  TMui  ariee. 


The  land  to  which  the  uider-mentioned  particnlara 
refer  is  situated  in  the  numor  of 
in  the  parish  of  and  comity 

of  and  is  described  in  the  schedule 

hereto. 

1. — ^Name  and  address  of  the  lord. 

2.— State  whether  the  lord  is  fleieed  in  fee  simple,  fee  tail,  for  life, 
or  how  otherwise ;  and  if  not  seised  in  fee,  state  who  is  entitled 
to  the  first  Tested  estate  of  inheritance  in  the  manor. 

3  — ^How  is  the  oonsideration  money  proposed  to  be  paid  T 

To  the  lord? 

To  trustees  acting  under  the  will  or  settlement  under 
which  the  lord  holds?  If  so,  give  names,  addressee,  and 
descriptions. 

To  trustees  to  be  nominated  by  the  Commissioners  (if  there 
be  no  trustees  acting  under  the  will  or  settlement)  ? 

Into  the  Bank  of  England  ex  parte  the  Copyhold  Com- 
miflsionerB? 

To  the  Church  Estates  Commissioners  ? 

To  the  QoYemon  of  Queen  Anne's  Bounty  ? 

To  the  Official  Trustees  of  Charitable  Funds? 

A, — ^If  incumbered,  state  nature  of  incumbrance,  and  the  names 
and  addresses  of  the  persons  entitled  thereto.  State  also  what 
proportion  the  aggregate  amount  of  the  incumbrances  will 
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bev  io  tlM  Tal«e  of  the  manor  (and  of  the  kndi  dtaxgod 
together  with  the  manoryif  thia  Bhonld  be  ao)  after  the  proposed 
enfranflhiBement  ahall  hvn  taken  plaoe. 

5. — Give  name,  addiess,  and  profeBsion  or  calling  in  full,  of  the 
tenant  or  tenanta  on  the  roll  proposing  to  enfiranohifle. 

6. — Date  of  admittanoe  of  tenant 

7. — ^Haa  notioe  of  oompnlsorj  enixanohiaement  been  g^ven  nndar 
the  Copyhold  Acts  T 


8. — Under  how  many  oopiea  of  conrt-roll  axe  the  landa  propoaed 
to  be  en&anohised  held  7 


9.— State  whether  oopyhold  of  inheritanoe,  or  for  lifea. 

10. — If  of  inheritanee,  the  age  of  the  tenant 

11. — ^If  for  liTea,  g^ye  the  names  and  ages  of  the  liyea. 

12. — ^Haa  the  tenant  a  right  of  renewal? 

13. — ^Is  the  land  subject  to  fines  certain  or  fines  aibttraiy  7 

14. — State  whether  there  are  any  fieehold  or  customary  freehold 
lands  included  in  the  proposed  enfranohiaement^  and  if  so, 
whether  they  are  heriot^le  7 

15. — State  the  amount  of  the  last  fine,  and  whether  paid  in  oonse- 
quenoe  of  a  death  or  an  alienation. 

16. — State  the  annual  amount  of  quit-rents. 
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17.— If  Bobjeet  to  heriotn^  give  the  natiize  and  number  of  the 
heriots,  and  alio  the  satme  and  valoe  of  the  tfaiee  laat  heriota 
taken. 


18. — ^Has  the  loTd  a  lig^t  to  timber  T  and  if  flO|  atate  the  amount 
of  hia  intereat  therein. 


19. — ^Haa  the  tenant  power  to  demiae  hia  laada  ?  and  if  ao,  for 
what  period  T 


20. — ^Haa  the  lord  alwaja  granted  a  lioenee  to  demiae?  and  if 
80,  on  what  tama  f 


21. — ^Doea  the  lord  cLiim  the  minea,  minerala,  and  other  fighta 
reaenred  by  the  ''  Oopjhold  Act,  1852,"  aeotion  48  ? 


22. — State  whether  it  ia  propoaed  to  eztinguiah  the  ri^t  to  mineB| 
Ac,  by  the  enfiranchiaement,  and  if  eo,  the  amount  of  the 
eonaideralaon  to  be  giyen  in  lien  thereof. 


23. — State  the  quantity  of  land  propoaed  to  be  enfranchiaed. 


24. — State  the  annual  value  of  the  land  and  of  house  property 
aeparately,  ^ving  the  groaa  and  net  Talue  of  each ;  alao  the 
talne  of  the  timber. 


25. — State  the  yalue  of  the  property  aa  freehold,  and  state  also 
whether  there  are  any  oircumstanoes  (such  as  aptitude  for 
building)  which  will  give  the  property  greatly  increased  yalue 
aa  freehold. 


26. — State  the  consideration  for  the  enfranchisement,  and  particu- 
lars of  the  calculations  by  which  it  has  been  arrived  at. 

aa2 
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27.— Stele  i^ether  oompeiuntion  is  to  be  made  to  the  Btowaid^ 
and  if  80,  apon  wbat  besiey  and  the  amount. 

28.— State  the  amoont  of  a  aet  of  fees  in  the  manor,  and  irtiether 
there  is  an j  custom  in  the  manor  which  aatboriieB  the  paj- 
ment  of  a  set  of  fees  on  each  copy. 


Steward  of  the  ma/ner 
Dated  thia  day  of  187 

AddreiM  of  the  Steward : 


Sehed/ule  above  referred  to. 


Description  to  be  that 
intended  to  be  inserted 
in  amod  or  deed  of 
enfranchisement. 


r 
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Form  No.  2. 

Dedaration  as  to  lord's  tdUe^  to  be  made  for  the  pur- 
pose of  enfranchisement. 

ManoTof  in  ike  wuniy  of 

We,  of  in  the  oonnty  of 

the  lord  of  the  said  manor,  and  of 

in  the  oonnty  of  tiie  steward  of  the  said^manor,  do  each  of 

nil  Bolenmljr  dedare  as  follows  :  that  the  said 
[lord]  is  seised  (a). 


And  that  the  said  [steward]  is  steward  of  the 

manor ;  and  that  the  name  and  style  of  the  oourt  baron  and  ousto- 
maiy  oourt  of  the  manor  are  "  the  general  ooort  baron  and  ODSto. 
mary  ooort  of  the  manor  of  in  the  oountj  of  ," 

and  that  the  last  general  oonrt  baron  and  oostomary  ooort  was 
held  in  and  for  .the  said  manor  by  the  said  as 

steward,  in  the  name  of  the  said  as  lord  of  the  said 

manor,  on  the  day  of  in  the  year 

And  that  the  said  manor  is  sabjeot  to  (jb) 

And  we  make  this  solemn  declaration,  oonsdoitionsly  belieying 
the  same  to  be  true,  and  by  virtue  of  the  provisions  of  an  Act 
made  and  passed  in  the  fifth  and  sixth  years  of  the  reign  of  His 
late  Hajest^  King  William  the  Fourth,  intituled  *'An  Act  to 
repeal  an  Act  of  the  present  Sesdon  of  Parliament,  intituled  an 
Act  for  the  more  eflfoctual  Abolition  of  Oaths  and  Affirmations 
taken  and  made  in  various  Departments  of  State,  and  to  sub- 


(a)  Hefe  describe  the  nature  and  extent  of  the  estate  and  interest  of 
the  lord  in  the  manor,  and  the  date,  and  short  partlcnlan  of  the  deed, 
will,  or  other  inatmment  nnder  which  he  daima  or  derives  title. 

(6)  State  here  the  natore  and  extent  of  the  incumbranoei  (if  any) 
which  affect  the  manor,  or  ihat  there  are  no  inoambranoei. 
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•titate  Deolaiatioiui  in  liea  thereof  and  for  the  more  eaUre 
SuppreflBion  of  Voluntary  and  Extra-judicial  Oaths  and  AffidaTitB, 
and  to  make  other  Proyiaiona  for  the  Abolition  of  unneceoaaKy 
Oaths." 

The  said  and 

sererally  dedared  to  the  truth  of  the 
above  dedlaxatioa  at  in 

the  said  ooonty  of  the 

day  of 


Lord  of  ike  oaid  mamor. 


SUwardqfikeoaii  manor. 


Before  me 


10BM8.  359 

A. 

FosM  ov  NonoB  from  Tenant  of  his  desire  to  Enfran- 
chise under  ''  The  Copyhold  Acts/' 


Mamorqf 

iniht  Cimniyof 


I,  [fiome  tfi/iia] 
of 

in  the  pviah  of  in  ftlie  ooimtj 

of  «        a  tenant  of  the  abore  manor,  do  hereby 

pcDBDant  to  the  protiaions  of  *'  The  Gopyliold  Aets>''  giye  yon 
notice  of  my  desire  that  the  knds  oopyhold  of  the  said  manor,  to 
which  I  wBfl  admitted,  on  or  abont  the 

day  of  18  ehall  be  enftunohined  under 

the  said  Aoti. 

Dated  thie  day  of  187 


To 


Lord  [or  9teward\  ofiht  said  mtmcr  of 


Non.— A  copy  of  thie  notioe  ehoold  be  sent  to  the  Copyhold  Com- 
mierionen,  with  an  endorsement  stating  when  and  how 
served. 
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B. 

FoBX  Of  NoncB  from  Lord  to  Tenant  of  his  Aeeire  to 
Enfranchise  nnder  ''  The  Copyhold  Acts/' 


Mmhorof 

in  ike  C<mhiiftf 


I, 

of 

in  the  pariah  of  in  the  ooaniy 

of  lord  of  ^e  aboTO  manor,  do 

hereby,  parsiiaat  to  the  profittons  of  "  The  CVypyhold  Ads,"  give 

yoa  notioe  of  my  daeire  that  the  lands  oopyhold  of  the  said  numor, 

to  which  yoa  were  admitted,  on  or  about  the 

day  of  18       shall  be  enfrannhiwed  under 

the  eaid  Aoti. 


Dated  thia  day  of  187 


To 


A  tenani  of  the  Mid  manor  of 


^^*^T^  <»Py  of  thia  notice  ahoold  be  sent  to  the  CopjhM  Com- 
misaionerBy  with  an  endozaement  stating  when  and  how 
served. 


■j~-  i^w- 
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0. 

FoBH  of  Appointment  of  Yalner  by  Lord  nnder  ''  The 

Copyhold  Acta/' 


Mimorqf 

in  ihe  County  cf 


of 

in  the  oonnty  of  lord  of  the  abore  manor, 

do  in  pnisnanoe  of  the  proriaioos  of  "  The  Ck)p7hold  Acts,"  hereby 

appoint  of 

my  Taluer  for  the  purpose  of  aeoertaining  and  determining,  nnder 

the  proTisions  of  the  said  Acts,  the  consideration  to  be  paid  for 

^e  enfranchisement  of  the  lands  copyhold  of  the  said  manor,  to 

irfaioh  of 

ms  admitted  tenant  on  or  about  the  day  of  18 

Dated  this  day  of  187 


Nora— A  copy  of  this  appointment] 'shonld  be  forwarded  to  the 

Copyhold  Oommiasionen. 
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D. 

FoBM  of  Appointment  of  Valuer  by  Tenant    nsder 

"  The  Copyhold  Act/' 


L 
of 

in  the  ooonty  of  tenant  of  the  above  maaory 

do  in  ponuanoe  of  the  ptovisiona  of  "  The  Copyhold  Acta/'  hereby 
appoint  of 

my  Talner  for  the  pnrpose  of  aaoertaining  and  determining,  midflr 
the  proyisiona  of  the  said  Acts,  the  consideration  to  be  paid  for  tb« 
enfranchisement  of  the  lands  copyhold  of  the  said  manor,  to  whi^ 
I  was  admitted  tenant  on  or  about  the  day  of  18 


Dated  this  day  of  187 


Non.— A  oopy  of  thii  appoinment  ahould  be  forwaided  to  the 

Copyhold  Commisdouezs. 
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E. 

S*OBM  ov  Notice  from  Tenant  to  Lord  of  Appointment 
of  his  Vainer  nnder  '' The  Copyhold  Acts/'  and 
calling  on  the  Lord  to  appoint  his  Vainer. 


i. 
of 

in  the  ooimty  of  a  tenant  of  the  abete  msnor, 

havings  pnnmant  to  the  proyinons  of ''  The  Copyhold  Aote/'  g^yen 

yoa  notice  of  my  desire  that  the  knds  copyhold  oi  the  mid  manor, 

to  which  I  was  admitted  on  or  about  the 

day  of  18       ,  shall  be  enfianchised  onder  the 

aaid  Acts,  hereby  {^te  yoa  farther  notioe  that  1  have  appointed 

of 

my  yaliier  for  the  purpose  of  asoertaining  and  determining,  onder 

the  pcovisions  of  ti&e  said  Acts,  the  oonsideration  to  be  paid  for 

each  enfirandhisemeQt ;  and  I  hereby  call  on  yon  to  appoint  your 

Talner  within  the  tune  limited  in  that  behalf  by  the  said  Aets. 


Dated  this  day  of  187 


Tn 


Lord  ofiki  uM  maihor  of 


N^n.— A  copy  of  this  notice  should  be  sent  to  the  Copyhold 

Commissioners. 
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p. 


FoBM  Of  NoTici  from  Lord  to  Tenant  of  Appointment 
of  his  Valuer  nnder  ''The  Copyhold  Aots^^'  and 
calling  on  the  Tenant  to  appoint  his  Valuer. 


Mancrqf 

tfi  fkt  Cimnty  oj 


I, 

of 

in  the  oonnty  of  lord  of  tho  aboTo  manor, 

haying,  pnnaant  to  the  proTisions  of  *'  The  Ck>p^old  Aote/'  given 
yon  notice  of  m j  desire  that  the  lands  oopjrhold  of  the  said  manor, 
to  which  you  were  admitted  on  or  about  ^e 
daj  of  18       ,  shall  be  enfiramchised  under  tiie 

said  Acts,  hereby  giye  yon  farther  notioe  that  I  have  appoint^ 

of 
my  yaloer  for  the  purpose  of  asosrtaining  and  determining;  nnder 
the  proyisiona  of  tiie  said  Acts,  the  oonsideration  to  be  paid  for 
fooh  enfranehisement ;  and  I  hereby  oall  on  you  to  appoint  your 
yaluer  within  the  time  limited  in  that  behalf  by  the  said  Acts. 

Dated  this  day  of  187 


To 


Tenant  of  (he  9aid  manor  of 


Non. — A  copy  of  this  notioe  should  be  sent  to  the  Copyhold 

Cummissioners 
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G. 
DECLAEATION  OP  VALTJEE. 


See  the  Act  of  1852,  0.  28. 


H. 


AWARD  OP  VALUER. 

Cowdyof 
Manor  of 

Enframchiiemmii, 

AWARD  OP 

as  Valuer  in  the  matter  of  thia  Enfranchisement. 


1.  DtdanratUm  of  ike  Valuer  muH  he  annexed, — See  minuU  of 

instruetioni  issued  by  the  Ccmmiisioners, 

2.  When  the  Lord  eompds  the  er^firanehisemerU  and  the  Tenant 

consents  to  pay  a  gross  sum,  the  Tenants  consent  must  be 
annexed, 

3.  When  the  righis  reserved  by  the  Act  of  IS52,  section  ^,  are 

induded,  the  consent  of  the  Lord  must  be  annexed. 

4.  The  award  should  be  ^forwarded  to  the  Commissionei^f  and 

the  particulars  of  the  same  in  writing  be  deUoered  to  the 
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Steward,  and  to  ihe  Tenant  or  kit  SoUeUor,  andihe  Com- 
WMnonen  should  be  informed  that  this  has  been  done 
when  the  award  it  tent  m.  ThetepofUculart  are  unuMif 
Jumished  (y  tending  to  each  party  a  copy  of  ike  Award, 


AWARD   OP   VALUER. 


Manor  of 


In  the  Conniy  of 


XRfRANOHISSinEHT. 


IN  the  matter  of  the  above  enfiranohiaement  under  ''  The  Oopj- 
hold  Acta,"  I  of 

in  the  oounty  of 
the  Talner  appointed  by  and  on  behalf  of 

of 
the  loxd  of  the  said  manor,  and  the  said 

of 
a  tenant  of  the  manor,  to  determine  the  oonsideration  to  be  paid 
for  the  eniranohisemeiit  of  the  lands  in  the  echednle  herennder 
written,  to  whidi  the  said 
was  admitted  tenant  on  or  about  the 

day  of  187        ,  haviBg  in  all  reepeeta 

complied  with  the  proviaioiui  of  the  said  AotB,  do  hereby  determine 
and  award  as  follows :  that  ia  to  aay — 

I  determine  and  award  that  the  oompeoaation  to  be  paid  by  the 
aaid 


TOBHS. 
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foT  ^^  AnfcwiMAitairMmt  of  thd  flsid  landB  Olldsr  the       ^^  miniito  of  lulnie- 

tloitt  M  to  the  ooBsiitar^* 
ActBy*  IB  the  sum  of  tkm  to  be  swanlod. 


being 
of 


the   Talne   of 


tobeisBaiiigoiitof  thefnidkndBin  foil  sstiB&otion 
of]  all  the  manorial  rights  and  incidents  of  tenure 
affecting  the  said  lands,  save  thoee  reserred  by  section 
48  of  <'  The  Copyhold  Act,  1852"  \  finoliiding  the 
lights  reserved  by  section  48  of  "The  Copyhold  Act, 
1852"} 

VntnesB  my  hand  this 
day  of  ,  in  the  year  of 

our  Lord  one  thonsand  dght  hundred  and 


it-oharge  The  wordt  witUn 
bnuskflts  nmit  be  etrock 
out  if  the  oottiidermtioQ 
beecroMeani;  bntthej 
will  be  retained  ineteed 
of  the  six  preceding 
words  if  tbeconiidenitioB 
be  erent-oharge. 


If  the  rights  mentioned 
in  teedon  48  of  the  Aet  of 
1858  are  to  be  reaerred, 
the  worda  within  the 
braeketahere  naedmoac 
be  stniot  out.  Bat,  if  the 
lord  haa  oonaented  in 
writing  to  the  reaerTod 
righta  being  inelnded, 
the  worda  In  brackets 
ahould  remain  and  the 
words  in  italics  be  struck 
oot. 


Schedule  referred  ioinths  above  Award. 


The  ftiU  eoort  roll  de- 
scription of  the  lands 
moatbegiTen  here,  and 
the  language  of  sooh 
eoort  roll  desoriptiaii 
moat  be  altered  only  ao 
Ikraamey  be  neccaaary 
to  make  the  deacription 
in  evenr  way  suitable  for 
a  schedule. 

If,  howcTor,  the  perttee 
should  agree  to  a  modem 
deaeription  of  the  parcels 
in  addition  to  the  ooart 
roll  description,  then  the 
schedule  ao  agreed  to 
must  be  iisned  by  the 
steward  of  tAc  manor  and 
by  the  tenant  or  hia 
aoUdtor. 

The  party  requiring  the 

*  Mines,  Minerals,  &c.,  are  excepted  by  the  Act  of  fSj^A  ttSJdSJriSSJf 
1852,  and  should  not  be  valued  unless  by  special 
arrangement. 
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I. 

AWARD  OF  VALUERS. 

Cottfifyqf 
Ua/nmof 

Award  op 

and 

as  Valnera  in  the  matter  of  this  Enfranchisement. 


1.  The  declaration  of  the  vahursTfnuiiXhe  annexed. — See 

minute  of  i$istruetion  issued  hy  the  Commissioners. 

2.  When  the  lord  compels   the  enfranchisement  and  ^ 

consenXs  to  jpay  a  gross  sum,  the  tenant*  s  consent  must 
be  annexed. 

3.  When  ihe  rights  reserved  hy  the  Act  of  1852,  Section  48, 
are  included,  the  consent  of  the  Lord  must  be  annexed, 

i.  The  award  slioutld  be  forwarded  to  the  Commissioners^ 
and  the  particulars  of  the  same  in  writing  be  delivered  to  the 
Steward,  and  to  ihe  Tenant  or  his  Solicitor,  and  the  Commis^ 
sioners  should  be  informed  that  this  has  been  done  when  the 
Award  is  sent  in.  These  particulars  are  usually  furnished  by 
sending  to  each  party  a  copy  of  the  Award. 


r 


'        \^      H^"i    V'''        Tl" 
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AWAED   OF   VALUEBS. 


Manor  of 

In  the  Gqimty  of 

Enfranchisement. 


IN  the  matter  of  the  aboYO  enfinanohxsement  nndflir  "  The  Copy- 
hold Acts/'  We  of 

in  ftlie  ooonty  of 
the  Taluer  appointed  b  j  and  on  behalf  of 

of 
the  lord  of  the  said  manor,  and  of 

in  the  oonnty  of 
the  Talner  duly  appointed  b j  and  on  behalf  of  the  said 

a  tenant  of  the  manor,  to  determine  the  oonaderation  to  be  paid 

for  the  eniranchiflement  of  the  lands  in  the  schedule  hereunder 

written,  to  which  the  said 

was  admitted  tenant  on  or  about  the 

day  of  187        ,  haying  in  all  respects 

complied  with  the  proyiaions  of  the  said  Acts,  do  hereby  determine 

and  aw%rd  as  follows :  that  is  to  say — 

We  determine  and  award  that  the  compensation  to  be  paid  by  the 
said 

BB 
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BMminiito  ofiastmo-  for  the  enfrft&efaieemeiit  of  the  said  knds  under  the 

Hong  M'to  tho  coniidcn* 

tkm  tD  be  ftwudad.  said  AoiB|*  10  the  Bum  of 


TIm  wordi  within 
bneksts  most  be  ftmck 
oat  if  tlM  Moiideration 
beagroMBom;  but  they 
irOl  be  xvtained  iiwteftd 
of  fhe  six  preoeding 
words  If  theoouBldentlon 
be  areaUoharge. 

If  the*rigbto  mentioned 
in  eectlon  48  of  the  Ad  of 
1852  ere  to  be  reeerved, 
the  words  within  the 
bneketshere  used  must 
be  struct  oat.  Bat,  if  the 
lord  has  oonsented  in 
writing  to  the  reserTed 
rights  beioff  included, 
the  words  in  brackets 
should  remain  and  the 
words  ia  italics  be  stnick 
oat 


being 
of 


the  take   of  [or   the   annual  rent-cfaaige 


to  be  iBsning  oat  of  the  said  knds  in  foil  satis&otion 
of]  all  the  manorial  rights  and  incidents  of  tenure 
affecting  the  said  lands,  aaye  those  reserved  by  section 
48  of  "The  Copyhold  Act,  1852";  [including  the 
righto  reserved  by  section  48  of  "  The  Copyhold  Act, 
1852  *']. 

Vntneas  our  hands  this 
day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and 


The  ftdl  eoort  toll  de- 
aeription  of  the  lands 
mnstbegiTen  here,  and 
the  language  of  such 
eoort  roll  deeeription 
must  be  altered  ouy  so 
Ikrasmay  be  neeeesarj 
to  make  the  description 
in  erenr  way  suitable  for 
aseheduie. 

I^  howcTer,  the  parties 
should  agree  to  a  modem 
deeoription  of  the  parcels 
in  addition  to  the  ooart 
roll  description,  then  tbe 
schedule  se  agreed  to 
most  be  signed  by  the 
steward  of  the  manor  and 
by  the  tenant  or  his 
solicitor. 

The  party  requiring  tbe 
enfranchisement  should 
urnish  this  description. 


Schedule  referred  to  in  the  above  Award. 


*  Mines,  Minerals,  fto.,  are  excepted  by  the  Act  of 
1852,  and  should  not  be  ndued  unless  by  special 
arrangement. 
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K. 

AWASD  OF  UMPIBE. 

Coimtjftf 
MamiOToJ 

EnfratukimmetU, 

AWASD  Of 


as  Umpire  in  tiie  matter  of  this  Enfranchisement. 


1.  The  DedofoHon  of  the  Valuer  miui  be  annexed.^See  mimUe 

qfifutmetiom  iuued  by  ike  CommMcners. 

2.  When  the  Lord  oompde  the  enfranehiaemeni  and  the  Tenant 

eonaente  to  pay  a  gross  sumj  the  Tenanfs  consent  must  be 
anmexed. 

3.  When  ihe  rights  resertfed  by  the  Aet  of  IS&2,  sedum  4S,  are 

indudedf  ihe  consent  of  the  Lord  must  be  annexed. 

4.  The  award  should  be  finoarded  to  the  Commissionei^s,  and 

ihe  particulars  of  the  same  in  writing  be  ddivered  to  ihe 
Steward,  and  to  the  Tenant  or  his  Solicitor ,  and  the  Com- 
missioners should  be  informed  that  this  has  been  done 
when  the  award  is  sent  in.  These  particulars  are  usuMy 
furnished  by  sending  to  each  party  a  copy  of  the  Award. 

B13  2 
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AWARD  OP  UMPIRE. 


Manor  of 

In  the  County  of 

Enfranchisement. 


WHEREAS  in  the  mstter  of  the  above  enfranohisemeiit  under 
''  The  Copyhold  AotB,"  of 

in  the  oounty  of 
the  Tftluer  appointed  by  and  on  bebftlf  of 

of 
the  lord  of  the  eaid  manor,  and 
•f  in  the  oounty  of 

the  valuer  duly  appointed  by  and  on  behalf  of  the  said 

of 
a  tenant  of  the  eaid  numor,  have  failed  to  make  their  award, 

AND  WHEREAS  I 
of  in  the  oounty  of 

have  been  duly  appointed  the  ompixe  in  the  said  matter,  whioh 
has  been  duly  referred  to  me  as  such  umpire : 

NOW,  therefore,  I  the  said 
as  8uoh  umpire,  having  in  all  respeots  complied  with'theproviaoDB 
of  the  said  Aots,  do  hereby  determine  and  airard  as  foUowa :  that 
is  to  say, 

I  determine  and  award  that  the  oompensation  to  be  paid  by  the 


/ 
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aaid  for  the 

eaEifiranchisement  under  the  laid  Acts,*  of  the  lands  in  ^ .  Bm  mJnnte  or  insbno- 

tlODS  u  to  Um  OODflidcra- 

ihe  Bohedole  hereunder  written,  to  whioh  the  said  tim  to  be  awarded. 


iras  admitted  tenant  on  or  about  the 

day  of 
18        is  the  sum  of 


charge 


to  be  issuing  out  of  the  said  hinds  in  Ml  satisfaction 
of]  all  the  manorial  rights  and  incidents  of  tenure 
affecting  the  said  lands,  save  those  reserved  by  section 
48  of  "  The  Copyhold  Ad,  1852  "  ;  [including  the 
rights  reserved  by  section  48  of  "  The  Copyhold  Act, 
1852  *»]. 
WITNESS  my  hand  this  day  of 

in  the  year  of  our  Lord  one  thousand  eight 
hundred  and 


Thib  words  within 
bnokots  mmt  b«  •truck 
out  if  the  ocmelderatloii 
be  a  nose  ■am ;  but  they 
will  be  retained  instead 
of  the  six  preoeding  words 
if  the  oonsideraticm  be  a 
rent-charge. 

If  the  rights  mentioned 
in  seetion  48  of  the  A^t  of 
ISttl  are  to  be  resenred. 
the  words  within  the 
brackets  here  used  must 
be  struck  out  But.  if 
the  lord  has  oonsented  in 
writing  to  the  reserved 
rights  oeing  included,  the 
words  in  brackets  should 
remain  and  the  words  in 
italics  be  struck  out. 


Schedule  referred  to  in  the  above  award. 


The  fhll  eout  roll  dee* 
eription  of  the  lands  must 
be  given  here,  and  the 
language  of  such  court 
roll  description  must  be 
altered  only  so  &r  as  may 
be  necessary  to  make  the 
description  in  every  way 
suitable  for  a  schedule. 

If,  howerer,  the  parties 
should  agree  to  a  more 
modem  description  of  the 
parcels,  in  adoitiontothe 
court  roll  description, 
then  the  schedule  so 
agreed  to  must  be  signed 
by  the    steward   of  the 


•MinM,  minenJs,  *o,  are  excepted  by  the  Act  of  Thu  JSdiS.""  **°"' 
1852,  and  ahould  be  not  yalued  unleee  by  special  .XnSKSJ^Jh'oSd 

arrangement  fairnish  this  description. 
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M. 

FORM  OF  APPOINTMENT  OF  UMPIKB. 


Manor  of 


in  the  County  of 


EnfrancIiiBement. 


We,  the  nndersignedj  being  the  valaers  dnlj  appointed 
in  the  matter  of  this  enfranchisement,  hereby  appoint 


of  our  mnpire. 


Dated  this  day  of  187 


Note. — A  copy  of  this  appointment  Bhould  be  sent  to  the  Oopyhold 
GommiHsioners.  Or,  if  the  valuers  are  unable  to  agree  upon  an 
umpire  ^^ithin  14  days  of  their  appointment,  one  of  them 
should  at  once  apply  to  the  GommisaionerB  to  ^>poi&t  an 
umpire  for  them. 
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N. 


Form  of  Appointment  by  Lord  and  Tenant  under 
''  The  Copyhold  Acts/'  of  one  and  the  same  Person 
as  Vainer. 


Manor  of 

in  the  Oonntj  of 


We, 
of 

in  the  ooimtj  of  lordof  theabore 

manor,  and 

in  iiie  oonntj  of  a  tenant  of  the  aboTO  manor, 

do  in  pvzBoanoe  of  the  proTiflioiie  of  "  The  Copyhold  Aots,"  hereby 
appoint  of 

in  the  ooonty  of  to  be  the  valaer  for  the  pnrpoee 

of  aaoertaining  and  determining^  under  the  protisionfl  of  the  said 
Acts,  the  oonsideration  to  be  paid  for  the  enfranchisement  of  the. 
lands  copyhold  of  the  said  manor,  to  which  I  the  said 
was  admitted  tenant  on  or  abont  the  day  of 

16 


Dated  this  day  of  187 


Non. — A  oopj  of  this  notice  should  be  seat  to  the  Copyhold 

Commissioners. 
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O. 

RECEIPT  FOR  CONSIDERATION. 

Mawnr  qf 

Ml  ikt  Ccuviy  of 


KECEIVED  on  the  •   day  of 

18       of  and  from 


the  sum  of  £ 


being  the  oonndemtion  money  for  the  enfiranchisement  under 
''  The  Copyhold  Aots  "  of  the  lands  held  of  the  above  manor,  to 
which  the  aaid 


was  admitted  tenant  on  or  about  the  day  of 

187 


WiTNSBS, 


•J-t^'TI' 
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TABLE 

For  the  Enfranchisement  of  Ordinary  Copyholds  of 
Inheritance  subject  to  Arbitrary  Fines. 


Tabli  showing  the  Number  of  Years'  purchase  on 
the  (a)  Net  Annual  Value  of  Property  proposed 
to  be  Enfranchised  in  respect  of  Fines  {b). 


Ageof 

Number 

Neorat  Tftlnc 

Ag«of 

Number 

NeexeK  Telne 

Gopyhoid 
Tenant 

of 
Yenn*  porehaae 

in  oterling 
moner 

Copyhold 
Tewttt 

of 
Teen'  pureheee 

In  eterling 
money. 

_£ 

■.     d. 

£    •.     d. 

20  or) 

< 

46 

8.700.882 

8  14    0 

iradflr  )> 

8.000.000 

8 

0    0 

47 

8.761.010 

8  16    Oi 
8  16    0| 

20  ) 

48 

8.802.682 

21 

8.011.088 

8 

0    2$ 

49 

8.868.841 

8  17    Oi 

22 

8.022.666 

8 

0    5 

60 

8.906.266 

8 18  i; 

28 

8.038.186 

8 

0    7* 

61 

8.966.788 

3  19    l| 

24 

8.044.470 

8 

0  m 

62 

4.008.180 

4    0    1« 

26 

8.066.761 

8 

1     1* 

68 

4.069.671 

4    1    21 

26 

8,071.101 

8 

1    6 

64 

4.111.268 

4    2    2{ 

27 

8.087.629 

8 

1    9 

66 

4.162.808 

4    8    8 

28 

8.106.629 

8 

2    IJ 

66 

4.218.888 

4    4    8 

29 

8.126.880 

8 

2    6 

67 

4.264.790 

4    5    8i 

80 

8.146.782 

8 

2  11 

68 

4.317.696 

4    6    4 

81 

8.169.810 

8 

8  lof 

69 

4.871.464 

4    7    5 

82 

8.194.621 

8 

60 

4.426.120 

4    8    6i 
4    9    7} 

88 

8.221.106 

8 

4    6 

61 

4.481.697 

84 

8.249.669 

8 

4  llf 
6    7} 

62 

4.637.282 

4  10    8! 
4  11  10| 

85 

8.281.621 

8 

68 

4.693.618 

86 

8.814.487 

8 

6    8J 

64 

4.661.009 

4  13    0 

87 

8.847.914 

8 

6  11| 

66 

4.709.629 

4  14    21 

88 

8.880.887 

8 

7    7i 

66 

4.768.830 

4  16    H 

80 

8.416.716  • 

8 

8    81 

67 

4.828.346 

4  16    6f 

40 

3.449.796 

8 

8  111 

68 

4.887.679 

4  17    9 

41 

8.486.078 

8 

9    8| 

69 

4.946.469 

4  18  10} 

42 

8.622.686 

8 

10    6| 

70 

> 

• 

43 

8.662.611 

8  11    8' 

or 

V  6.000.000 

6    0    0 

44 

3.606.401 

8  12    U 
8  18    0| 

apwardB 

) 

46 

8.651.664 

(a)  In  estimating  the  net  annual  value  no  deduction  should  be  made 
for  land  tax. 

(6)  Sec  Rouse's  Enfranchisement  Manual,  p.  116  and  note. 


873  APPENDIX. 


COMMISSIONEBS'  FORMS  IN  INCLOSURE 

GASES  (a). 


1.  Parbionlara  to  be  famished  on  application  for  In- 

closore. 

2.  Instractiona  for  effecting  ezchangea,  partitions^  and 

divittions  of  intermixed  lands. 

3.  Form  of  application  for  exchange. 

4.  Form  of  application  for  a  partition. 

5.  Form  of  application  for  division    of    intermixed 

lands. 

6.  Form  of  application  for  division    of    intermixed 

freehold  and  copyhold  lands. 

7.  List  of  other  forms  sapplied  by  the  Commissioners. 


(a)  These  fonns  are  printed,  and  may  be  obtained  on  appUcation 
to  the  Inclosure  CommissionerB  at  their  office,  3,  St.  James'  Square, 
London,  S.W.,  or  to  Messrs.  Shaw  &  Son,  Fetter  Lane,  E.G.  And 
see  the  Appendix  to  Cooke  on  Incloiures,  for  all  theie^forms. 
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I. 

FoBH  indicating  the  Particnlars  of  the  in- 
formation to  be  furnished  to  the  Inelosni'e 
Commissionera  for  England  and  Wales, 
by  ]>erson8  proposing  to  Inclose  Land 
under  the  provisions  of  "The  Acts  for 
the  Inclosiire,  Exchange,  and  Improye- 
ment  of  Land/^  ^^  ^  ^^^^^^^  ^ 

lerenl  prithae  or  towift- 
■hipi,  or  extra  paroddftl 

A  tracing  of  the  Lands  proposed  to  be  in-  Jj^n^  ,jj^  "  ^ 
closed  should  accompany  the  applicalion.  di^^notimiiropCTl^ 

named,  inaert  the  pcoper 
deeoriptLon. 

Ths  Land  to  which  the  subjoined  applica- 
tion relates,  is  situated  in  the 
of 

in  the  County*  of  •oroomitifls. 

and  is  commonly  known  as 


1.  What  IB  the  extent  in  statate  aeres  of  the  land     state  in  the  abnrer  to 

,     .  thia  oneetlon  whether  the 

piopoeed  to  be  moloeed  ?  aoreia>le  extent  la  giyen 

from  the  pejlsh  map  or 
from  WT  other  ■BrTey, 

2.  Does  the  land  lie  together  ?  or  is  it  in  more  than  ^  ^  eetimatioa. 
one,  and  in  how  many,  separate  tracts?      If  in 

eepaiate  traots,  what  is  the  acreable  extent  of  eaoh  7 

3.  Is  the  land  proposed  to  be  inclosed  waste  and 
nncultiyated  land,  arable,  meadow,  pasture,  or  wood- 
land ?  and  if  of  different  kinds,  what  is  the  acreable 
extent  of  each  7 
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4.  Whfttiathenataieofthefloiir 

5.  Are  there  any  open  mines,  or  anj  minerals,  or 
Tftlnable  strata,  now  in  course  of  being  worked,  or 
known  to  have  been  formerly  worked  or  known  or 
sapposed  to  exist  in  or  under  the  land  7  and  if  sa, 
what  is  the  nature  of  these  mines,  minerals,  or  vain- 
able  strata,  and  the  extent  of  the  workings,  if  anj ; 
and  is  the  'property  of  these  mines,  minerals,  and 
valuable  strata  separate  firom  the  ownership  of  the 
soil  or  otherwise,  and  are  they  worked  by  the  owners 
or  by  lessees  7 

6.  Is  there  any  litigation,  dispute,  or  question  as 
to  the  boundaries  of  the  land  proposed  to  be  indoeed, 
or  the  mines,  minerals,  or  strata  in  or  under  it  7  If 
so,  between  whom  has  it  arisen  7 

7.  Does  the  land  proposed  to  be  inclosed  lie  well 
together,  so  that  it  may  be  conyenientiy  indoeed,  or 
is  it  intersected  by,  or  does  it  surround  any  indo- 
sures? 

8.  Does  any  town  green,  or  village  green  adjoin  the 
land  or  any  part  of  it ;  or  is  there  any  other  town  or 
village  green  in  the  parish  or  place  within  which  the 
land  proposed  to  be  endosed  is  situated? 

9.  Would  any  exchanges  with  owners  of  land  not 
subject  to  be  indosed  be  desirable,  for  the  purpose  of 
straightening  or  improving  the  boundary  in  the  event 
of  an  inclosure  7 

10.  What  is  the  number  of  the  inhabitants  of  the 
parish f  tfiwnshipf  orptaot^  or  several  parishes^  town- 
ships^ or  places ^  in  which  the  land  proposed  to  be  in- 
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dosed  IB  ntoated,  aooording  to  tha  last  IHurliunentary 
Census? 

11.  What  IB  the  oooapation  or  what  are  the  several 
chief  oooapationB  of  the  inhaoitants,  agricultural, 
laanufiictnring,  or  otherwiae,  and  what  kinds  of 
mann&ctureB,  if  any,  are  chiefly  carried  on  ? 

12.  What  IB  the  city,  town,  or  populouB  district, 
and  railway  station,  nearest  to  the  land  proposed  to 
be  inclosed,  and  what  is  the  distance  of  such  dty, 
town,  or  populous  district,  and  railway  station,  from 
such  land? 

13.  Name  an  inn  or  other  convenient  pkce  in  the 
parish  for  holding  meetings. 

14.  If  there  be  more  than  one  such  dty,  town,  or 
populous  district  near  such  land,  name  them. 

15.  Is  any  part  of  the  land  proposed  to  be  indosed      tim  number  of  inbabi- 

tants  of  cities  or  towni  if 

"within  15  miles  of  London ;  or  within  2  miles  of  any,  to  be  aaoertained  by  the 

last  perliameiktary  oen* 

and  what,  dty  or  town  of  10,000  inhabitants ;  or  mu,  end  the  dietanoe  le  to 

...      <«.        •«  ik  ji       1  •  «   be  meaeured  thna.  Tis.'^ 

Within  2^  miles  of  any,  and  what,  city  or  town  of  where  there  is  a  town 

20,000  inhabitants ;  or  within  3  miles  of  any,  and  of  eueh  Sij  or  to^,  hi  a 

what,  dty  or  town  of  30,000  inhabitants ;  or  within  £^\]>*5^-SSf?"m  SS 

3J  miles  of  any,  and  what,  dty  or  town  of  70,000  S^^rl^U  c".  ilr' 

inhabitenia ;  or  within  4  miles  of  any,  and  what,  dty  J^SlJlJ^JSSS'eXlSS 

or  town  of  100,000  inhabitants  ?  ^^^  p\«^  2J  «ncb  city 

or  town,  in  a  direct  line. 

16.  Is  any  part  of  the  land  proposed  to  be  inclosed 
ntuated  within  the  Metropolitan  Police  District  ? 

17.  What  is  the  number,  so  fiir  as  can  be  ascer- 
tained, of  the  parties  interested  as  owners  of  the  soil 
common  rights,  or  otherwise,  in  the  land  proposed  to 
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to  be  indofled  7     How  man j  of  the  penons  so  in- 
torested  have  aaseated  to  this  application  7 

18.  What  proportion  does  the  valne  of  the  interert 
of  the  assenting  parties  bear  to  the  whole  Taloe  of 
the  interests  in  the  lands  proposed  to  be  endosed? 


•hmildbeiUitod.. 


19.  flow  many  of  the  parties  interested  have  dis- 
sented from  the  applioationy  and  what  is  the  propor- 
tion of  their  interests  to  the  whole  valne  of  the 
interests  in  the  land  7 

If  the  Und>  in  aepa-  20.  How  have  the  valoes  of  interests  been  asoer- 
jSlS^duSJrt  riihS  tBoneA ;  by  the  assessment  to  the  poor  rate,  by  nomber 
^"IJS:  iSftSiTum.  of  stinte.  or  how  otherwise  ? 

ber  and  propoiUon  in 
▼■loA  of  the  uaente  and 
diitents  of  the  partiee  ]u- 

J™mL*^L2?  ''•**•       21.  Is  all,  or  any,  and  if  any,  what  part^  of  the 

land  proposed  to  be  indosed,  waste  land  of  a  manor, 
on  whidi  the  tenants  of  such  manor  have  rights  of 
oommon  ?  if  so,  state  the  name  of  the  manor  and 
of  the  lord. 

22.  Is  the  Grown  interested  in  any  part  of  the 
land? 

23.  Does  any  part  of  the  land  abut  upon  the  shore 
of  the  sea,  or  of  a  tidal  navigable  river  7 

24.  Is  all,  or  any,  and  if  any,  what  part  of  the  land 
proposed  to  be  indosed,  subject  to  rights  of  oommon 
which  may  be  exerdsed  in  all  times  of  the  year  for 
cattle  levant  and  couchant  upon  other  land,  or  any 
rights  of  common  which  may  bo  exerdsed  at  all 
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timeB  of  erery  jeu,  and  which  are  not  limited  by 
nambetB  or  etinta  ? 

25.  Is  the  land  proposed  to  be  indoeed,  or  any,  and 
what  part  of  it,  subject  to  any,  and  what,  rights  of 
oommon  not  mentioned  in  questions  21  and  24,  or  is 
all,  or  any,  and  what  part  of  it,  gated  or  stinted 
pasture,  or  what  are  the  rights  affecting  sueh  land,  or 
the  seTeral  tracts,  if  more  than  one,  which  are  supposed 
to  make  it  subject  to  be  inclosed  under  the  Act  ? 

26.  What  are  the  supposed  advantages  of  the  pro- 
posed inclosure,  in  the  increased  productiyeness  of 
the  land,  the  useful  employment  of  labour,  or  other- 
wise? 

27.  Is  it  proposed  that  any,  and  if  any,  what 
allotment  should  be  made  for  exercise  or  recreation  ? 

28.  Is  it  proposed  that  any,  and  if  any,  what  allot- 
ment should  be  made  for  the  labouring  poor  ?  and  is 
the  land,  if  auy,  proposed  to  be  so  allotted  convenient 
for  the  purposes  of  cultivation  as  gardens  ? 

29.  If  the  lord  of  the  manor  is  entitled  to  the  soil, 
what  allotment  has  been  agreed  or  is  proposed  to  be 
made  to  him  in  respect  of  his  right  and  interest,  and 
is  the  allotment  proposed  to  include  a  compensation 
for  his  interest  in  all  or  any  of  the  the  mines,  minerals, 
and  sub-strata? 

30.  Has^any  previous  application  for  inclosure  of 
the  lands  referred  to  in  this  application  been  made  ? 
K  so,  give  the  date  of  such  application. 
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•  P*^  or  township.  ^E,  the  ttnderdgned,  being  persons  representing 

townihiiM,  pariahM,  or  at  least  one-thiid  in  value  of  aU  the  interests  in  the 

bei      .  land  above-mentioned,  situate  in  the* 

of 

iOr  ooontiet.  in  the  Countyf  of 

N.B.     All    tipuitani 

under  a  power  of  attorney  proposing,  on  behalf  of  ouTselves  and  of 

to  any  doooment^  must     •«  «•«  »••« 

be  in  the  name  of  the  the  other  persons  interested,  to  inclose  suoh  land^ 
of  auorn^  appended  under  "  The  Acts  for  the  Inclosnre,  Exchange,  and 
signed/  it  most  be  re-  Improvement  of  Land,"  submit  to  the  Indosoio 
^^^"'^'  Commissioners  for  England  and  Wales,  the  informar 

tion  in  respect  to  such  land  and  to  the  proposed 
inclosnre,  written  as  Answers  to  the  foregoing  Ques- 
tions, and  we  believe  such  information  to  be  correct : 
And  we  hereby  request  the  said  Commissioners  to 
certify  in  their  Annual  General  Report  the  expedi- 
ency of  such  Indosure. 

(Signed) 

To  the  Indosure  Commimonera 
for  England  and  Wales. 


".•■■■  *'      '.  W»""  '?    '     •  t'T  If  T^   ■«■*.  l-:'*"i-"WJ7- «-  I  »p  ITK- 1^  « ijF.*  K-^ ^1 


FORMS.  885 


2. 


mSTRUOTIONS  for  effecting  Exchanges  under  the 
provisions  of  "The  Acts  for  the  Inclosure,  Exchange, 
and  Improvement  of  Land/' 


These  Ifuiruction$,  modified  accordingly  to  dream- 
dances,  wiU  alao  be  generally  applicable  to  Parti- 
tumSf  and  to  divisums  of  intermixed  Lands :  and 
also  to  Exchanges  ofGUbe  under  the  Tithe  Acts. 


Evnr  Application  for  an  Exchange  most  be  aooom- 
ponied  by  a  Map  or  Plan  and  a  Valuation  of  the 
lands  proposed  to  be  dealt  with  ;  and  in  some  cases  a 
Be-apportionment  of  the  Tithe  Rent-Charge  affecting 
Bnoh  lands  will  also  be  necessary. 

Printed  forms  of  Application  may  be  obtained  from  Xha  ApplicatioiL 
the  Office  of  the  Inclosure  Commissioners,  No.  3,  St. 
James's  Square,  London,  and  in  aU  cases  the  Appli- 
caHon  should  be  submitted  in  draft  to  the  Commis- 
sioners, prior  to  its  ezeoation  by  the  persons  in- 
terested. 

When  the  lands  to  be  exchanged  form  part  of  an 
estate,  it  is  desirable,  for  the  sake  of  identity,  that 
the  name  of  the  estate  should  be  given ; — ^for  the 
same  reason,  in  the  exchange  of  cottages,  gardens,  or 
pieces  of  land  not  known  by  particular  names,  the 
occupiers'   names   should  be  stated. 

When  lands  are  in  more  than  one  parish,  the  lands 
of  each  parish  must  be  kept  distinct. 

Every  parcel  held  under  a  different  title,  or  for  a 
different  estate,  as  well  as  the  land  for  which  such 

CC 
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paioel  is  eiohaiiged,  miist  be  sepaiatoly  entered  in  the 
applioatioD,  and  the  respeotiTe  Taliiee  of  each  must  in 
the  Talnaiion  be  shown  to  be  equal  ParHadar 
attenUon  it  eaXUd  to  ikii  rejuUiiion,  uikidk  it  of  gnat 
impcnianoe  to  ike  tn^anging  partiet,  wUh  refirenee  to 
/utnut  doiKiMi  artfft  the  land. 

The  faloation.  The  name  and  residence  of  the  valuer  proposed  to 

be  emplojed  should  be  submitted  to  the  GommisBioneES 
fixriqpproyal,  before  the  valuation  ia  nndertaken.  The 
valuer  seleoted  must  be  admittedly  competent  and 
tmstworthji  and  not  the  agent  of,  or  connected  vnth, 
either  of  the  parties  exchanging, 

It  is  also  suggested  that  in  exchanges  of  glebe  for 
other  lands,  it  would  fiacilitate  the  obtaining  the  con- 
sent of  the  Ittshop,  if  his  approval  were  pven  to  the 
selection  of  the  vidoer. 

The  valuation  should  be  vmtten  on  separate  paper 
the  same  sise  as  the  panted  form  of  appfication,  and 
most  show 

1.  The  annual  rentable  value  of  each  sepazato 

field  or  other  hereditament. 

2.  The  fee-simple  value. 

3.  The  number  of  jears'  purchase  by  which  snob 

fee-simple  value  is  anived  at 

• 

In  il^  event  qf  ike  mmU^er  qfjfec^  pufrduue  taken 
into  eaXeuUttion  hemgjrom  any  peculiar  drcumstaneea^ 
above  or  bdow  ike  number  usuaUy  adopted  in  the  die- 
triot  in  ettmatiing  ike  value  qf  eimOar  property,  the 
reaeomfir  aiwik  deviation  must  be  given, 

4.  The  nature  of  the  B(ul  and  buildings  thereon. 

5.  The  value  of  the  timber,  if  there  be  any. 

Before  estimating  the  value  of  the  respective  Umda 
the  valuer  should  ascertain  the  several  charges  and 
outgoings  thereon,  such  as  tithe  rent-charge,  land 
tax,  chief  or  fee-feunn  rents,  &c.,  which  shoidd  all 
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be  BpecilKed  in  the  palliation;  and  it  ahoald  also 
be  expressly  stated  or  shown  that  the  oalonlations 
have  been  made  snbjeot  to  snoh  charges  being  paid 
bj  tlie  owner  or  ooeapier  (as  the  case  may  be),  aooord- 
ing  to  tlie  local  piaetioe. 

Should  the  Taloe  in  money  of  the  respective  landa 
or  hereditaments  given  or  taken  in  exohuige  not  be 
eqnal,  the  droomstances  and  peooliarities  must  be 
stated,  which  aie  assomed  to  ooonterbalanoe  sach 


The  particular  ciroamstanoes  which  render  the 
proposed  exchange  desiiable  should  be  stated  in  the 
yalnation,  in  order  to  enable  the  CommissionerB  to 
form  a  judgment  upon  them ;  and  a  formal  certificate 
to  the  fi)Uowing  effect  must  also  be  added  : — 

I  "herdnif  oertyy  thai  I  am  wot  ike  ageni  qf,  cr 
wonneeUd  wUh,  either  of  the  parties  to  this  ex- 
duknge;  and  lumng  peraowdly  examined  on  the 
ffroundf  and  valued  the  lands  and  hereditaments 
proposed  to  be  exchanged,  I  JurQier  certify  thai 
ihey  are  oorrecUy  represented  on  the  map  annexed, 
and  that  after  the  best  enquiry  I  can  make,  I 
beUeee  the  appUeants  to  be  respectiody  in  posses- 
sion  or  reedpt  of  the  rents  and  prqfits  of  the 
same,  and  ihat  ihe  proposed  exchange  is  just  and 
reasonable,  and  wiU  be  muiuaUy  beneficial  to  the 
parties  interested, 

[^Tkis  certificate  must  be  signed  by  the  fxduer 
leAo  aetuaUy  made  the  valuation,  and  not  by 
the  firm  of  which  he  may  be  a  member.^ 

Hm  valuation  must  bear  appraisement  stamps  of 
an  amount  m^on^*^^-*^  according  to  the  following  scale 
on  the  fee-simple  value  of  eocft  of  the  two  properties : 

Not  above  £50  jCO  2  6 
100  0  5  0 
200     0  10    0 


Not  above  £5  jCO  0  3 

10    0  0  6 

20     0  1  0 

30     0  i  6 

40     0  2  0 


If 

i; 


600     0  15    0 
Above     500     1    0    0 
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The  Map.  The  map  whioh  aooomponies  the  application  should 

be  on  tracing  cloth,  and  maj  be  a  copy  from  any 
map  or  plan  which  has  been  confirmed  and  sealed  as 
a  first  class  map  by  the  Tithe  Commissioners,  or  from 
any  other  map  or  plan  the  accuracy  of  which  shall  be 
proved  to  the  satLsfaction  of  the  Indosore  Oommis- 
sioners,  revised,  if  neoessaiy,  accurately  to  represent 
the  present  state  of  the  lands  dealt  with,  and  also 
the  ownership  of  the  surrounding  lands.  A  scale  and 
meridian  line  must  be  drawn  upon  the  map,  and  the 
lands  in  the  first  schedule  should  be  edged  with  red, 
those  in  the  second  schedule  with  green. 

Sufficient  surrounding  detail,  or  other  well  defined 
landmarks,  must  in  all  cases  be  given  to  admit  of  the 
certain  identification  on  the  ground  of  the  lands  pro- 
posed to  be  exchanged. 

When  portions  only  of  fields  are  to  be  dealt  with, 
it  will  still  be  necessary  to  set  out  the  entire  fields 
upon  the  map,  and  to  enter  in  figures,  from  actual 
measurements  taken  on  the  ground,  distances  from 
the  adjacent  angles  of  the  fields,  or  other  existing 
points,  to  fix  the  new  boundaries.  The  new  boun- 
daries  should  also  be  clearly  defined  and  marked  out 
upon  the  ground ;  and  it  should  be  stated  by  whom 
the  new  fences  are  to  made  and  maintained. 

The  Re-apportion-  When  any  of  the  lands  to  be  dealt  with  are  not 
ment  of  £the  Rent-  subject  to  distinct  tithe  rent-charges,  bat  are  charged 
Charges.  in  common  with  other  lands,  an  altered  apportion- 

ment will  be  necessary,  if  it  be  desired  to  have  the 
rent-charge  legally  apportioned ;  and  the  wishes  of 
the  parties  on  this  point  should  be  ascertained.  No 
sub-division  of  rent-charge,  however,  inserted  in  the 
altered  apportionment  canbe  less  than  five  shillings. 
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In  all  cases  of  Exchange  it  is  desirable  that  the 
Application  should  be  perosed  and  approved  in  the 
Inclosore  QflBce  before  it  is  executed. 

When  sending  up  the  Draft  Application  for  the  first 
time,  be  good  enough  to  give  the  dates  of  any  previous 
correspondence  which  may  have  passed  with  the  In- 
closure  Commissioners  on  the  subject. 

TO  THE  mCLOSmiE  COMMISSIONERS  OP 
ENGLAND  AND  WALES. 


Wi,  the  Underngned, 

of  in  the  oonnty  of 

and 

of  in  the  ooiinty  of 


being  the  persons  interested  respeotively,  under  the  provisions  of 
"The  Acts  for  the  Xnclosare,  Exchange,  and  ImproTement  of 
Land,"  in  the  lands  and  hereditaments  hereinafter  mentioned, 
with  the  easements  and  appurtenances  thereunto  belonging,  and 
being  desirous  of  effecting  an  exchange,  as  hereinafter  mentioned, 
hereby  apply  to  jou  to  direct  enquiries  whether  such  proposed  ex- 
change would  be  beneficial  to  the  owners  of  such  respeotive  lands 
and  hereditaments,  and  in  case  you  should  be  of  opinion  that  such 
exchange  would  be  beneficial,  and  that  the  terms  thereof  are  just 
and  reasonable,  to  proceed  with  the  same  under  the  provisions  of 
the  said  Acts. 


•  Pubb    i»  intcneted,  ritooted  in  th«<*  in  Ilia 

Towiuhip  Ooimty  of  and  proposed  to  be  exchanged 

PbWl     fi»  tl>e  land  and  henditainents  henonafter  specifled. 


"■^GSJ^ 


NoT>. — If  the  land»  to  be  exchanged /otm  part  of  an  etlaU,  it  it 
desirable,  Jbr  the  sake  of  identity,  that  thia  thtnild  be  itated  ;  jitr  iJte 
tame  reavm,  in  txeha/ige  ofaottaga,  garderu,  or  pieces  of  laitd  not 
knoum  by  particulaT  wuna,  the  ooeupitrt'  name*  <AouM  b»  given. 
When  lands  are  in  more  than  onepariiih,  the  land  ^  eodk  pariA 
must  be  kept  di^jiet.  Eoery  pared  hdd  wider  a  different  tiSe,  or 
for  a  different  estate,  at  well  at  the  land  for  which  such  pemd 
it  exchanged,  tiwtt  be  teparatdy  entered  m  the  tyiplieatioH,  and  A« 
respedice  values  of  each  mutt  be  shown  to  be  equal. 


ta  iniridah  Iht  abofHaned 


■  FuUb    la  intensted,  situto 
fadih.     &a  tha  landa  and 


»nd  propooed  to  be  enduuged 
Lto  bc&n  apedfled. 


btecSwd; 

irtutbaTlE 

teUayW 


3«- 

o&anrtN. 
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WITNESS  our  handB  to  the  forcing  appUcBticn  this 

day  of  in  the 

of  our  Lord  one  thounnd  d^t  hundred  and 


The  congent  of  the  Bishop  of  the  Bvoeeee,  and  Patron  efihe 
Benefice,  being  necessary  where  lands  are  held  in  right  of 
any  Church,  CTiapelf  or  other  Ecclesiastical  Benefice,  should 
he  given  as  follows : — 

We,  the  undersigned  Lord  Bishop  of 

the  Diooese  of  and 

of  in  the  county  of 

Patron  of  the  Benefice  hereinbefoTe  mentioned,  do  hereby  consent 
to  the  foregoing  application. 

(Signed) 


Ths  eonseni  of  ihe  lord  of  the  manor,  being  necessary' to  the 
exchange  of  copyhold  or  customary  land,  should  be  giuen  as 
follows : — 

I,  the  undersigned  of 

in  the  county  of 
lord  of  the  manor  of 
aforesaid,  do  hereby  consent  to  the  foreging  application. 

(Signed) 


■  t  ^.1  ■  ■     ■■  II   i|»    ■  I    !■    t  ^  i|i   ^  1^  mmi      ^       n  —W     W  ■  I  ■!    ■     mm  ^li^nw       ■  ^p    ■  in 
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Farm  of  AppUcation  for  a  Partition. 

I,  the  imdenigned,  of 

in  the  county  of  bdng  the  penon 

intereeted  under  the  provisions  of  "  The  Acts  for  the  Inclosure, 
Exchange  and  Improvement  of  Land,"  in  undivided 

parts  or  shares  in  the  lands  and  hereditaments 
herdnafter  mentioned,  and  I  the  undersigned 

of  being 

the  person  interested  under  the  provisions  of  the  said  Acts  in  the 
remaining  undivided  part 

or  share  in  the  same  lands  and  hereditaments,  and  being  desirous  of 
effecting  a  partition,  as  hereinafter  mentioned,  hereby  apply  to  you 
to  direct  inquiries  whether  such  proposed  partition  would  be  bene- 
ficial to  the  respective  owners  of  such  undivided  parts ;  and,  in 
case  you  should  be  of  opinion  that  such  partition  would  be  bene- 
fidal,  and  the  terms  thereof  just  and  reasonable,  to  proceed  with 
the  same  under  the  provisions  of  the  said  Acts. 


994 


APPIMDn. 


M 


•8 


& 


■8 


^i 


t9 
S 


S 


a 

t 


1 


I' 


2^ 


1 


I 

I     f 

I 
SI 

J-  *  * 


•a 


to 


1. 


% 


1 


! 


II 


^. 


I. 
8 

I' 


I0BK8 


S9S 


•8 


tl 

o     g 

.i-9 


•2 

■S 
l>> 


I 


! 

s 

.9 


^  ?  ^ 


I 
.9 

1 


•s  ail* 

•9      I 
1^ 


I 
-a 


1 


1 

I 
.9 

a  9 


IK 

11. 


I 


% 


I 


^ 
t 


1 


^1 


396  APPENDIX. 

5. 

Form  of  Application  for  Division  of  IntemUaoed 
•  whi^an  Lands. 

B0tnil»)60t 

to  be  Inolo* 

Mdondw  Under  the  148th  sect,  of  8  &  9  Vict  a  118. 

thenidAety 

^"S^      We.  ihe  nndenigiied,  being  wpantely  mterarted,  afloordiiig  to 
Md  nndw     the  proTiaons  of  the  Aot  of  the  8th  &  9th  Viot  o.  113,  in  the 

UiA  ■bIi)  Ar^ 

tat  u  to  '  pBTcelB  of  hmd  set  opposite  our  respeotiTe  names  in  the  schedule 
J^SiSJg,  hereunder  written* 

are  pending 
[Mthe  oaee 
may  be]. 

•f  Intermix,  and  which  are  sof 

odordiTi- 
ded  or 
Intermiied 
end  dirided 
[uthe  cue 
may  be]. 

*^;5i,  intopaneboQ 

or  inoonT^ 
nient   qua- 
lity, or.  in- 
eonvenient 
fbrm  and 

aoallty  [aa 
tie  case 
maybe.] 


I  CoitiTated  ^^  ^0  nmo  cannot  bej 

S  ^:?  to  the  beet  advantage 

oopi^^rur  ^^^  which  form  together  a  tract  which  may  be  divided  into  oon- 
mtiy^]  venient 'parcels,  and  being  desirous  of  having  the  whole  of  soch 
tract  divided  into  convenient  parcels,  to  be  allotted  in  lien  of  the 
old  parcels, — ^hereby  apply  to  yon  to  direct  an  inquiry,  whether 
such  proposed  division  and  allotment  would  be  beneficial  to  the 
owners  of  such  lands,-~and  in  case  you  should  be  of  opinion 
that  the  proposed  division  and  allotment  would  be  benefitaal,  to 
proceed  vrith  the  same  under  the  provisions  of  the  said  Act. 


F0RM8. 
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NaiDe,Befl|. 

denoe,and 
Deaoription 

of  owner. 

Kameaand 
Qoantitiea 
of  Paroela. 

Pariah 

in 
which 

Zatate 
of  in 

Nature 

of 
Tenure. 

Nature  of 

Sou  and 

Boildinga, 

if  any. 

WltneBS  our  hand  this 
day  of 


18 


6. 


AppUcaUon  to  divide  Intermixed  Freehold  cmd 

Copyhold  Lands. 

To  the  IndoBnre  CommusionezB  for  England  and  Wales. 

Whebxab  Ij  the  undersigned 
of  in  the  eounty 

of  am  the  person  interested 

under  the  provisions  of  the  Acts  of  the  8th  &  9th  Yiot.  cap. 
118,  and  the  9th  &  10th  Yiot.  cap.  70,  in  certain  copyhold  land 
nioate  in  the 

in  the  county 
of  held  of  the  manor 

of  in  the  said  county, 

and  described  on  the  rolls  of  the  said  manor  as*  •  oopy  de- 

acription 
from  Oonrt 

And  whereas  the  said  copyhold  land  is  intermixed  with  lands  ^^ 
of  fireehold  tenure,  hereinafter  particularly  described,  in  which  1 

am  also  interested  under  the  provisions  of  the  said  Acts :  that  is  '*'  ribTfrel^ 

to  8ay,f  ^0^^  ^o'l^ 
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And  whereM  mdi  oopjbold  land  OBnnot  be  identified  by  the 
BBJdldeaoription,  and  the  ntoation  and  bonnderieB  of  sooh  fireebold 
andoopjbold  lands  lespeotifely  an  unknown : 


Andwbflteaa  iflloid 

otthe^aaid  manor: 


Now  I  heieby  apply  to  yon  toappoint  andaathoriie  an  aamatant 
aunmifldoner  or  some  other  person  to  award  and  dedaze  itbai 
part  of  the  lands  ao  inteimized  shall  be  deemed  fireehoM  and  oopy- 
hompandjrespeotiyely,  and  to  detennine  and  dedlare  the  atoatioQ 
and  boundaries  thereof,  under  the  proyisions  of  the  said  recited 
Aoti.    Witness  my  hand,  this  day  of 

in  the  year  of  our  Lord  18 


I,  the  lord  of 

the  said  manor,  hereby 
testifir  my  eonsent  to  the 
above  iqyplieatien. 
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7. 


List  ov  othib  Fobms  sufplhd  bt  thb  Goioiisbiohibb. 


a.  Instmctioiis  to  valuer^  after  he  has  notified  his 
appointment^  and  sent  np  hia  agreement  with 
the  landowners^  and  bond  for  performance  of 
dnties. 

&•    Vahier'B  notioe  of  meeting  to  receive  dainiB. 

e.    Notioeof  deposit  of  statement  of  claims. 

d.  Notice   of   meeting   to   examine  and   determine 


6.    Notice  of  deposit  of  schedule  of  claims. 

/•  Yalner's  notioe  to  encroachers  nnder  .8  &  9  Vict, 
c.  118^  s.  50. 

g.  Valuer's  notice  as  to  roads  and  ways^  to  be 
disoontinned  and  stopped  np^  or  diverted  and 
altered. 

A.   Begnlations  as  to  sales  by  valuers. 

«.  Minute  containing  references  to  the  sections  of 
the  IndoBure  Acts  relating  to  exchanges  and 
partitions. 
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Jc.  Form  of  application  to  exchange  cattle-gates^  &c, 

L    Form  of  Order  of  Exchange. 

m.  Form  of  application  to  amend  and  award  nnder 
a  Local  Act  (8  &  9  Vict.  c.  118,  s.  152,  and 
10  &  llVict.c.  111,8.  5). 

n.  Notice  of  meeting  to  dispose  of  Bailway  com- 
pensation money,  under  17  &  18  Vict.  c.  97, 
8.  15. 
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IV. 


THE  COPYHOLD   ACT,    1852. 

15  &  16  Vic.  0.  51. 

An  Act  to  extend  the  proTisionB  of  the  Acts  for  the 
commatation  of  manorial  rights,  and  for  the  gradual 
enfrancliisement  of  lands  of  copyhold  and  cnstomary 
tenure.  [SOth  June  1852.] 

WHEREAS  an  Act  was  passed  in  the  session  of  Parliament 
holden  in  the  fourth  and  fifth  jears  of  the  reign  of  Her 
present  Majesty  Qaeen  Victoria,  intituled  an  Act  for  the  comma-   4^6  yiet 
tation  of  certain  manorial  rights  in  respect  of  lands  of  copyhold  ®'  ^• 
and  customary  tenure,  and  in  respect  of  other  lands  subject  to  such 
rights,  and  for  fiicilitating  the  enfranchisement  of  such  lands,  and 
for  the  improvement  of  such  tenure :  And  whereas  the  said  Act 
was  amended  and  explained  by  an  Act  passed  in  the  session  of 
Parliament  holden  in  the  sixth  and  seventh  years  of  the  reign  ^  ^  ^  ^^^ 
of  Her  present  Mi^'esty  (a),  and  by  an  Act  passed  in  the  session  0  ss. 
of  Parliamemt  holden  in  the  seventh  and  eighth  years  of  the  reign  ^  55. 
of  Her  present  Majesty  :  And  whereas  it  is  expedient  to  extend 
the  provisions  of  the  said  Acts  in  manner  herein-after  provided  : 
May  it  therefore  please  your  Majesty  that  it  may  be  enacted; 
and  be  it  enaeted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

(a)  Sec  f .  54  of  this  Act. 
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Io'SSkL  ^'  ^^  ^"'^^  ^^^  "^^^  ^®  "^^^  ftdmittanoe  to  any  lands  which 
ohLemant  shall  take  plaoe  on  or  after  the  first  daj  of  Jul j  one  thousand 
ffiJSSL  eight  hundred  and  fiftj-three  (a),  in  oonsequenoe  of  any  surreikder, 
bargain  and  sale,  or  assuranoe  thereof  (except  upon  or  under  a 
mortgage  in  oases  where  the  mortgagee  is  not  in  possession),  or  in 
oonsequenoe  of  any  desoent,  gift,  or  devise,  and  whether  soeh 
surrender,  bargain  and  sale,  or  assuranoe  shall  have  been  made, 
passed  or  executed,  or  such  desoent  shall  happen,  or  such  g^  or 
devise  shall  take  effect  before  or  after  that  day,  it  shall  be  lawful 
for  the  tenant  so  admitted  or  for  the  lord  to  require  and  compel 
enfranchisement  in  manner  heroin-after  mentioned  of  the  lands 
to  which  there  shall  hare  been  such  admittance  as  aforesaid ;  pro- 
vided that  no  such  tenant  shall  be  entitled  to  require  such  eofran- 
dusement  until  after  payment  or  tender  of  the  fine  or  fines  and  of 
the  fees  consequent  on  such  admittance:  provided  also,  that  if 
from  any  cause  such  enfranchisement  shall  not  take  plaoe  until 
some  event  shall  have  happened  which  may  require  a  second  or 
any  subsequent  admittance,  such  second  or  subsequent  admittanoe 
shall  be  made,  with  all  the  rights  incident  thereto,  as  if  this  Act 
had  not  passed,  and  it  shall  be  competent  for  the  lord  or  tenant  to 
require  and  compel  enfranchisement  upon  or  after  such  second  or 
subsequent  admittance  in  the  manner  hereby  provided  for  enfican- 
ohisement  upon  the  next  admittance. 

Mode  of  n.  In  eveiy  case  where  under  the  powers  of  this  Act  any  lord 

^^^^  or  tenant  shall  become  entitled  to  require  and  shall  require  the 
ohiMmenti.  enfranchisement  of  any  copyhold  lands,  he  shall  give  notice  in 
writing,  the  lord  to  the  tenant,  or  the  tenant  to  the  lard,  as  the 
case  may  be,  of  his  desire  that  such  lands  should  be  enfranchised, 
and  the  consideration  to  be  paid  to  the  lord  for  such  enfranchise- 
ment shall,  unless  the  parties  agree  about  the  same,  be  ascertained 
under  the  direction  of  the  Copyhold  Gommissionera,  upon  applica- 
tion to  them  in  writing  in  the  manner  foUowing,  vis.  by  two 
valuers,  one  to  be  appointed  by  the  lord,  and  the  other  by  the 
tenant ;  and  such  two  valuers  before  they  proceed  shall  appoint  an 
umpire  to  whom  any  points  in  dispute  between  them  shall  be 
referred ;  and  in  case  the  valuers  or  umpire,  as  the  caae  may  be, 

(a)  See  the  Act  of  1858,  s.  6. 
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shaU  not  make  their  or  his  deoiBion,  and  deUrer  the  partioulars 
thereof  in  writing  to  the  lord  and  tenant,  or  the  solicitor  or  agent 
of  such  lord  and  tenant,  within  forty-two  days  after  the  appoint- 
ment of  such  Taluer,  or  after  the  matter  shall  have  been  referred 
to  sach  umpire,  as  the  case  may  be,  then  the  Commissioners  shall 
act  80  umpire  m  fixing  the  consideration  to  be  paid  or  rendered  to 
the  lord ;  and  in  any  case  where  either  party  shaU  neglect  or  refuse 
for  twenty-eight  days  after  being  called  on  so  to  do  to  appoint  his 
Taluer,  the  Commissioners  shall  appoint  a  yalner  for  him  as  soon  as 
may  be  after  the  expiration  of  such  twenty-eight  days ;  and  in  any 
case  where  any  yaluers  appointed  under  Uiis  Act,  either  originally 
or  in  the  place  of  auy  other  valuer,  shall  for  the  space  of  one  we^ 
after  their  appointment  be  unable  to  agree  in  the  appointment  of 
such  umpire,  the  Commissioners  shall  appoint  such  umpire ;  and 
such  umpire  shaU  giro  in  his  award  in  manner  and  within  the 
time  aforesaid,  and  if  he  shall  neglect  or  refuse  or  on  any  account 
fiul  so  to  do,  the  Commissioners  shall  act  as  such  umpire  as  afore- 
sud :  provided  always,  that  it  shall  be  lawful  for  tiie  lord  and 
tenant  to  appoint  one  and  the  same  person  as  valuer,  and  in  such 
case  the  valuations,  acts,  and  award  of  such  single  valuer  shall  have 
the  same  effect  as  the  valuations,  acts,  and  award  of  the  valuers  or 
umpire  under  the  provisions  herein  contained :  provided  also,  that 
it  shall  be  lawful  for  the  said  Commissioners,  on  application  to 
them  in  writing  by  such  lord  or  tenant,  or  such  umpire  as  afore- 
said, if  the  said  Commissioners  shall  see  fit,  to  extend  the  time 
within  which  a  valuer  may  be  appointed,  or  any  decision  or  award 
under  this  Act  may  be  given  (a). 

Appoint- 
mentor  ra- 

m.  The  appointment  of  a  valuer  by  the  lord  or  by  the  tenant  luer  not  to 
shall  not  be  afterwards  revoked,  except  by  {tie  mutual  consent  of  without 
the  lord  and  tenant ;  provided  always,  that  it  shall  be  lawful  for  ^JJ^l 
the  Commissioners  at  any  time,  on  complaint   of  either  party,  except  that 
to  remove  any  valuer,  or  umpire  for  misconduct,  or  for  refusal  liJSi^may 
or  omission  to  act.  mSwn.  **' 

duet,  &0. 

« 

IV.  upon  the  death,  incapacity,  or  refusal  to  act,  or  removal,  in  eaao  or 
from  time  to  time,  of  any  viduer,  another  valuer  shall,  by  a  time  ofraiaera,' 

others  to  be 
vppoinUid. 

(a)  Repealed  by  the  Act  of  1858,  s.  2,  and  see  s.  8. 
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to  be  fixed  for  saoh  purpose  bj  tbe  CommiBsioneny  in  the  manner 
and  by  the  means  aforesaid,  bt  appointed  in  his  stead ;  and  in  case 
such  death,  incapacity,  or  refiisal  to  act,  or  removal,  shall  be 
of  a  vainer  who  may  have  been  chosen  by  the  lord  and  tenant, 
then  the  lord  and  the  tenant  may  in  manner  herein-before 
directed  or  authorised  as  regards  tiiem  respectively  substitute 
one  other  person  as  valuer,  or  the  lord  may  nominate  one 
valuer  on  his  behalf,  and  the  tenant  another  on  his  behalf,  and 
in  any  such  case  where  either  party  shall  n^ect  or  refuse  for 
twenty-eight  days  afW  boing  called  on  so  to  do  to  appoint  his 
valuer,  the  Commissioners  shall  appoint  a  valuer  for  him  as  soon  as 
may  be  aflcr  the  expiration  of  such  twenty-eight  days ;  and  after 
every  or  any  substitution  the  new  valuer  or  valuers  for  the  time 
boing  may  adopt  and  act  upon  any  valuations  and  other  matters 
or  proceedings  which  shall  have  been  completed  or  agreed  upon  by 
the  valuer  or  valuers  previously  acting. 

ronmifl.  V.  The  Commissioners,  assistant  commissioners,  and  valuers 

nMTo&i  tor  n^7i  by  summons  under  the  seal  of  the  Commissioners,  call  for  the 
^aSuin*  P'o^'i^^tion  for  any  of  the  purposes  of  this  Act,  at  such  tdme  and 
of  books  and  place  as  the  Commissioners  shall  appoint,  of  any  court  rolls  or 
dooamenu.  ^pj^g  ^f  court  roll  in  the  possession  or  power  of  any  lord  or  tenant, 
or  of  the  steward  of  any  manor,  and  may  by  simunons  under  sooh 
seal  summon  and  examine  any  lord  or  tenant,  or  other  person 
on  oath,  and  administer  the  oath  necessary  for  that  purpose ;  and 
every  person  who  shall  have  been  summoned,  and  to  whom  a 
reasonable  sum  shall  have  been  paid  or  tendered  for  his  expenses, 
and  who  shall  without  lawful  excuse  neglect  or  refuse  to  attend 
or  to  produce  any  such  documents  so  called  for  as  aforesaid,  shall, 
being  convicted  thereof  before  any  two  Justices  of  the  peace  fcnr 
the  county  wherein  such  proceedings  were  held,  forfut  the  sum  of 
five  pounds ;  and  any  person  who  shall  wilfully  give  false  evidence 
in  any  proceeding  under  this  Act  shall  be  guilty  of  perjury ;  pro- 
vided always,  that  no  lord  or  tenant  so  summoned  shall  be  bound 
to  answer  any  questions  as  to  his  title. 


Power  of 
entry  for 
purpOMt 
of  Act. 


VI.  It  shall  be  lawful  for  the  Commissioners,  assistant  commis- 
sioners, and  valuers,  and  their  agents  or  servants  respectively,  upon 
giving  reasonable  notice  to  the  occupier,  to  enter  upon  any  of  the 


^^'^^^^^^O^W^P*IWB*««i^i^^P*^^^i«^^^^»^^^B^W^l^^^^^^^^^^«*^""^^^"'"»"^V^"^ 
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lands  and  hereditaments  proposed  to  be  dealt  with  under  the  pro- 
visions of  this  Act,  and  to  make  all  necessary  admeasurements  ^ 
plans,  and  yaluations  of  the  same,  without  bdng  subject  to  any 
action,  obstruction,  or  hindrance,  making  compensation  for  all 
injury,  if  any,  occasioned  thereby. 

VJl.  The  valuers  shall  determine  the  value  of  the  manorial  Vaiaen 
rights  and  incidents  of  tenure  from  which  the  lands  proposed  to  be  p^!|^. 
dealt  with  at«  to  be  enfranchised,  and  shall  determine  the  oompen- 
sation  to  be  received  by  the  lord  for  such  enfranchisement  in  manner 
herein-after  mentioned ;  that  is  to  say,  where  such  enfranchise- 
ment shall  have  been  effected  at  the  instance  of  the  tenant,  the 
compensation  shall  be  a  gross  sum  of  money  to  be  paid  at  the  time 
of  the  completion  of  the  enfranchisement,  or  in  cases  where  the 
compensation  exceeds  twenty  pounds,  the  same,  if  the  said  Com- 
missioners shall  so  direct,  and  if  all  persons  (if  any)  who  shall  have 
any  mortg^ige,  charge,  or  incumbrance  affecting  the  lands  enfran- 
chised, and  which  shall  have  been  in  existence  at  the  time  of  the 
passing  of  this  Act,  sh^l  consent  thereto,  may  remain  as  a  first 
charge,  under  the  provisions  of  this  Act,  on  the  lands  enfranchised, 
until  the  expiration  of  such  time  from  the  day  of  such  completion 
as  the  said  Gonmiissioners  shall  appoint,  but  not  exceeding  in  any 
case  ten  years ;  and  interest  at  the  rate  of  four  pounds  per  centum 
per  annum  shall  be  payable  thereon,  or  on  such  part  thereof  as 
shall  from  time  to  time  remain  unpaid,  from  the  time  of  such 
completion  as  aforesaid  half-yearly  until  full  payment  thereof ; 
and  where  such  enfranchisement  shall  have  been  effected  at  the 
instance  of  the  lord,  the  compensation  shall  be  an  annual  rent- 
charge  to  be  issuingout  of  the  lands  enfranchised :  provided  always 
that  the  parties  to  any  enfranchisement  under  this  Act  may  in  any 
case,  with  the  sanction  of  the  Commissioners,  agree  that  the  com- 
pensation shall  be  either  a  gross  sum  of  money  to  be  paid  or  charged 
as  aforesaid,  or  a  yearly  rentcharge,  or  a  conveyance  of  land  to  be 
settled  to  the  same  uses  as  the  manor  of  which  the  enfranchised 
lands  are  holden  is  settled,  as  provided  in  the  same  recited  Acts 
with  respect  to  enfranchisements  effected  by  virtue  thereof ;  and  in 
every  case  the  valuers  shall  frame  an  award,  showing  the  amount, 
nature,  and  particulars,  of  the  compensation  which  shall  be  in  full 
satisfaction  of  all  manorial  rights  whatsoever,  save  as  herein-after 
mentioned. 
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^J^^  Vlil.  In  case  any  objection  shall  be  made  or  question  ahall 
tMAjDMY  be  arise  upon  or  prior  to  any  admittance  or  in  the  ooorse  of  such 
tbttCbm.      Taloations,  in  relation  to  any  alleged  oostom,  or  the  evidenoe 


thereof,  or  any  matter  of  law  or  fact  material  to  snch  Tslnation  or 

arising  on  any  enfranchisement,  the  same  shall,  on  the  request  in 

writing  and  at  the  option  of  any  one  of  the  parties  on  either  side 

of  the  matter  in  difference,  be  referred  to  the  Oomnussioners  or 

assistant  oommianoner,  who  shall  inquire  into  and  ascertain  tiie 

same ;  and  the  decision  of  such  CommiasionerB  or  assistant  com- 

ammbI  to     missioners  shall  be  final :  provided  nevertheless,  that  where  any 

^^^  ^     one  of  the  said  party  or  parties  dissatisfied  with  any  deoisionlof 

**^  ^^    snoh  Conunissioners  or  assistant  Commissioner  on  any  matter  of 

MSB  RBWQa 

4  ft  5  Viet  ^^  "^^  ^  desiroQS  to  appeal,  then  the  like  proceedings  may  and 
o.  35k  •.  40.  shall  be  had  for  obtaining  the  decision  of  one  of  the  superior  Oonrts 
of  Law  at  Westminster  thereon,  and  such  decision  shall  be  binding 
in  like  manner  as  is  provided  by  the  same  Act  of  the  session  of  the 
fourth  and  fifth  years  of  Her  l&E^esty,  chapter  thirty-five^  where  a 
person  is  dissatisfied  vrith  the  decision  of  such  Gommissionen  or  an 
assistant  commissioner  which  involves  a  point  of  law  only,  and 
the  parties  in  difference  are  agreed  upon  the  &ots  relating  thereto : 
provided  always,  that  no  such  proceedings  as  aforesaid  shall  be  had 
unless  a  request  to  the  Commissioners  to  direct  a  case  to  be  stated 
as  in  the  said  Act  mentioned  be  made  within  twenty-eight  daysafler 
the  decision  in  respect  of  which  the  appeal  is  desired. 

Award  to  be  IX.  After  all  such  objections  (if  made)  shaU  have  been  heard 
bythoOom-  &nd  determined,  then  tiie  Gommissioners  shall,  if  they  shall  see 
™''''''°*'**  fit,  and  after  such  investigation  by  themselves  or  by  an  assistant 
commissioner  as  may  seem  to  them  necessary,  oonfinn  such  award 
under  their  hands  and  seal  as  aforesaid,  and  such  avrard  so  oon- 
firmed  shall  be  forthwith  re^stered  at  the  office  of  the  Commission- 
ers, and  a  copy  thereof  shall  be  entered  on  the  court  rolls  of  the 
manor  to  which  the  said  ahall  reUte,  but  the  same,  whether  so 
entered  or  not,  shall,  after  registration  at  the  office  of  the  said 
CommissionerB,  be  valid. 

SnSrAct         ^*  ^^^  charge  under  this  Act  shall  be  a  first  chaige  on^such 

to  be  a  flnt  lands,  and  shall  have  priority  over  all  mortgages,  charges,  and  in- 

*"^''^'        cumbrances  whatsoever  affecting  such  lands,  (except  tithe  oommn. 

tation  rentcharges,  and  any  charges  or  rentcharges  which   nuiy 


mSi 
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have  been  or  shall  be  charged  apon  the  same  lands  for  the  drainage 
thereof  by  virtae  of  any  of  the  statutes  in  that  behalf,)  notwithstand- 
ing the  actual  priority  in  point  of  date  or  anterior  title  of  such  mort- 
gages, charges,  or  incnmbranoes :  provided  always  that,  notwith- 
standing any  such  charge,  any  moneys  already  invested  or  any 
moneys  previously  secured  or  charged  thereon  may  be  continued 
on  the  security  of  the  same,  notwithstanding  the  imposition  of  the 
siud  charge  under  this  Act :  provided  also,  that  no  such  charge  shall 
have  priority  over  any  mortgage,  charge,  or  incumbrance  which  at 
the  time  of  the  passing  of  this  Act  may  affect  the  lands  enfran- 
chised, without  ^e  consent  of  the  persons  entitled  to  such  mortgage, 
charge,  or  inoumbranoe  (a). 

XL  Any  enfianchisement  of  lands  under  this  Act  or  the  said  Enfru- 
redted  Acts  shall  be  by  deed  according  to  the  form  in  the  first  tobeao- 
Schedule  to  this  Act  annexed,  or  as  near  thereto  as  the  droum-  g^l^^^ 
stances  of  the  case  wiU  admit,  or  by  deed  in  any  other  form  which  lehedaie. 
the  parties,  with  the  consent  of  the  Commissioners  may  think  fit, 
and  which  dM.  the  lord  shall  be  bound  to  execute  witMn  twenty- 
dght  days  after  the  same  shall  be  approved  by  the  Commissioners 
on  the  same  being  tendered  to  him  for  that  purpose ;  and  all  en- 
franchisements so  made  shall  take  effect  from  the  time  of  the 
execution  of  such  deed  by  the  lord,  but  not  before,  and  shall  be 
effectual  to  vest  the  land  thereby  conveyed  in  the  tenant  or  other 
person  to  whom  the  lands  shall  be  conveyed,  free  from  any  estates, 
rights,  titles  to  dower  and  free  bench,  interests,  incumbrances, 
claims,  or  demands  affecting  the  manor  of  which  the  same  lands 
are  holden :  provided  always,  that  in  the  mean  time  and  until  such 
enfranchisement  shall  so  take  effect  all  the  rights,  remedies,  powers, 
privileges,  and  conditions  of  and  affecting  the  lord  and  tenant 
respectively  in  regard  to  such  lands,  with  all  the  incidents  of 
tenure,  ehajl  remain  and  continue  unaffected  (6). 

XTT.  Every  charge  under  this  Act  shall  be  made  by  a  certificate  Tana  of 
under  the  hands  and  seal  of  the  Commissioners,  to  be  called  a  ^  "^ 
certificate  of  charge ;  and  such  certificate  shall  specify  the  whole 
amount  of  principal  money  to  be  charged  on  the  lands  enfran- 


(a)  Repealed  bj  the  Act  of  1858,  s.  2. 
(6)  Repealed  by  the  Act  of  1858,  s.  2. 
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Qhised  under  the  powers  of  this  Act,  sabjeot  to  which  the  land  is 
enfranchised,  and  may  specify  any  pLice,  to  be  agreed  upon  between 
the  parties,  as  the  place  of  payment  of  the  principal  maney  and 
interest  charged  by  the  certificate ;  and,  if  the  parties  so  agree,  or 
the  said  Commissioners  shall  so  direct  as  aforesaid,  such  certificate 
may  provide  that  such  principal  money,  or  any  part  or  parts  thereof/ 
shall  continne  upon  the  secority  of  sudi  certificate  ior  any  term  or 
terms  of  years,  period  or  periods,  in  such  certificate  mentioned,  not 
exceeding  ten  years,  and  the  lands  charged  thereby  may  be  described 
by  reference  to  the  enfranchisement  thereof  under  the  said  Acts, 
or  otherwise,  as  the  Gomnussioners  may  think  fit ;  and  such  certi- 
ficate may  be  in  the  form  set  forth  in  the  schedule  to  this  Act,  or  in 
such  other  form  as  the  parties,  with  the  consent  of  the  Commis- 
sionerB,  may  think  proper,  and  shall  be  entered  on  the  court  rolls 
of  the  manor  (a). 

^^^^^MM       xni.  Such  certificate,  and  the  charge  thereby  made,  shall  be 
fermbte  bj     transferable  by  endorsement  of  such  certificate,  and  such  endorse- 
l^S^^      ment  may  be  in  the  form  set  forth  in  the  schedule^to  this  Act,  or 
to  the  like  effect  (&). 

JJJJ^JJ^  XIV.  £Yery  certificate  of  charge  and  transfer  thereof  issued  or 
made  under  this  Act  shall  be  chargeable  with  the  like  stamp 
duties  as  are  chargeable  in  respect  of  other  mortgages  and  transfers 
thereof  (c). 


Commii- 
tionenmay 
eorreotany 
error  In 
award,  fto. 
altar  notiee 
topaitiet 
interMted. 


Vtloflrto 
take  par* 
tloular  oir* 
cQiiLrtancee 
of  the  eaaee 
intooon- 
iideratton. 


XV .  It  shall  be  lawful  for  the  said  Commisnoners  to  correct  and 
supply  any  manifest  error  or  omission  in  any  award,  or  in  any 
deed  of  enfranchisement  or  charge  under  this  Act,  or  any  other 
instrument  authorised  by  this  Act  to  be  made  or  issued  by  the  said 
Commissioners,  after  such  notice  to  the  parties  interested  as  the 
said  Commissioners  shall  deem  sufficient ;  provided  that  no  such 
error  or  omission  shall  be  corrected  or  supplied  more  than  five  years 
after  the  execution  of  any  such  award,  deed,  or  instrument. 

XYI.  In  making  any  valuation  under  this  Act  the  valuers  shall 
take  into  account  the  facilities  for  improvement,  customs  of  the 

m 

(a)  Repealed  aa  to  fatare  cases,  by  the  Act  of  1858,  a.  2. 
(6)  See  last  note, 
(c)  See  last  note 


THB  COPYHOLD  ACT,   1852.  409 

manor,  fines,  heriots,  xelie&,  qait-ients,  chief-rents,  escheats,  for- 
feitures, and  all  other  incidents  whatever  of  copyhold  or  cuBtomaiy 
tenure,  and  all  other  circumstances  affecting  or  relating  to  the  land 
which  shall  be  included  in  such  enfranchisement,  and  all  adyan- 
iages  to  arise  therefrom,  and  shall  make  due  allowance  for  the 
same* 

AVlL  In  case  such  enfranchisement  consideration,  or  the  interest  irooniide. 
thereon,  shall  not  be  paid  at  the  time  stipulated  or  proyided  I^j^'^^^ 
for  payment  thereof  respectively,  the  lord  or  other  person  for  the  lord  may 
time  being  entitled  to  the  benefit  thereof  shall  become  entitled  to  [^^ 
the  rents  and  profits  of  the  land  in  respect  of  which  the  same  en- 
franchisement consideration  or  interest  shall  be  due ;  and  it  shall 
be  lawful  for  such  lord  or  other  person  to  proceed  to  obtain  posession 
of  the  said  land,  or  the  rents  and  profits  thereof,  in  like  manner  as 
if  the  land  had  remained  unenfranchised,  and  being  Uwfully  seised 
into  the  hands  of  the  lord  for  some  de&ult  of  a  tenant ;  and  all  the 
rights  and  remedies  by  the  said  recited  Acts  or  any  of  them  given 
for  the  recovery  of  rentcharges,  sums  of  money,  and  other  pay- 
ments, shall  be  applicable  to  the  sums  of  money,  interest,  and 
payments  payable  under  this  Act,  in  the  same  manner  as  if  such 
consideration  had  been  a  consideration  for  an  enfranchisement 
under  the  said  Acts  (a). 

XVlli.  Where  any  lord  or  other  person  for  the  time  being   Land  mob- 
entitled  to  the  benefit  of  any  enfranchisement  consideration,  or  the  ^d^]?]^^ 
interest  thereof  shall  have  obtained  possession  of  the  land  under   let  for  not 
the  powers  and  provisions  of  the  said  recited  Acts  or  this  Act,  it  MTenyesra. 
shall  be  lawfrd  for  the  said  lord  or  other  person  as  aforesaid  to  let 
such  land,  or  any  portion  thereof,  for  any  period  not  exceeding 
seven  years,  in  possession,  at  such  rent  as  can  be  reasonably  obtuned 
for  the  same ;  and  the  restitution  of  such  land,  on  payment  or 
satisfiustion  of  the  money  due,  and  of  all  costs  and  expenses  shall 
be  subject  and  vnthout  prejudice  to  any  such  lease. 

XIX.  The  steward  for  the  time  being  of  any  manor  of  which  Steward's 
any  lands  enfranchised  under  this  Act  shall  be  parcel  shall,  on  Sbn^o^'^ 
every  such  enfranchisement,  be  entitled  to  receive  from  the  tenant,   ^"^^^ j|^ 

deed  of 
enfran. 

(a)  See  Act  of  1841,  as.  47.  48,  49,  61,  70,  and  Act  of  1843,  n,  8,  10.    chtaement. 
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88  a  oompenBation  for  the  trouble  of  snoh  steirard  about  such  en- 
firanchiBement,  and  for  the  extingaiBhinent  of  his  office  with  respect 
to  such  lands,  such  a  sum  as  the  said  Commissioners  may  direct, 
and,  in  the  absence  of  such  direction  on  this  subject,  such  a  sum 
as  will  amount  to  one  set  of  fees  on  surrender  and  admittance  for 
each  of  the  tenements  included  in  such  enfranchisement,  such  fees 
to  be  calculated  according  to  the  reasonable  custom  or  usage  pre- 
yalent  in  the  manor  whereof  such  lands  shall  be  parcel,  and  in 
case  the  parties  shall  differ  about  the  same,  the  amount  shaU  be 
ascertained  by  the  Commissioners ;  and  the  steward,  in  considera- 
tion of  such  compensation,  shall  prepare  and  deliver  to  the  tenant  a 
proper  deed  of  enfranchisement,  duly  executed  by  the  lord,  without 
mating  any  charge  for  the  same,  or  for  completing  the  enfran- 
chisement, save  stamp  duty  and  parchment :  provided  always,  thas 
if  more  than  one  set  of  foes  b  demanded  by  the  steward,  it  shall 
be  lawful  for  the  said  Commissioners  to  moderate  and  tax  the 
amount  of  such  fees  to  such  sum  as  shall  appear  to  them  just  and 
reasonable  (a). 

^■^i^P^'^*       XX.  At  any  time  after  an  enfranchisement  effected  under  the  said 

AO.  of  OOOlt 

roiii  of  tiM  redted  Acts  or  this  Act,  it  shall  be  lawful  for  any  person  seised  of 
"'*''^*  or  interested  in  the  lands  which  have  been  so  enfranchised  to  have 
access  to  and  to  inspect  the  court  rolls  of  the  manor  of  which  the 
said  lands  were  holden,  and  to  demand  and  have  copies  thereof,  on 
payment  of  a  reasonable  sum  for  the  same ;  and  the  said  Cammia- 
sioners,  if  they  shall  think  it  necessary  or  expedient,  may  ^  a 
scale  of  fees  to  be  payable  to  the  steward  or  other  person  having 
custody  of  the  court  rolls  for  such  inspection  of  the  court  rolls, 
and  for  ""Aing  all  necessary  extracts  or  copies  thereof. 

^|^jj"|-  XXI.  When  and  as  soon  as  all  the  lands  held  of  any  manor  shall 
ment,  Um  be  enfranchised,  the  lord  or  other  person  having  custody  of  the  court 
Rive  opto  vo^  0^  ^^  manor  may,  if  he  thinks  fit,  give  up  and  hand  over 
SrilSSL  to  ^®  ^^  Commissioner  all  such  court  rolls ,  and  from  thenceforth 
•u  the  all  persons  seised  of  or  interested  in  such  lands  shall  have  access 
f*'*'^^^^  to  and  may  inspect  such  court  rolls,  and  obtain  copies  thereof  on 
te?UMmo{.  the  payment  of  such  reasonable  fees  as  to  the  said  Commissioners 
may  seem  fit  and  proper. 


(a)  See  Act  of  1841,  s.  66. 
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XXII.  PreriouB  to  any  enfnnohisement  under  this  Act,  it  Bhall  g^^^jff 
belawtnlforthelordandstewardjif  they  shall  see  fit,  and  if  there  fortha 
shall  be  no  steward  then  for  the  lord  abne,  to  make  a  solemn  S^^T 
declaration,  in  snoh  form  as  the  said  Commissioners  shall  direct,  ft^<Mm«"t- 
and  to  be  taken  and  subscribed  as  solemn  declarations  are  by  an 
Act  made  and  passed  in  a  session  held  in  the  fifth  and  sixth  years 
of  His  late  Mi^esty  King  William  the  fourth,  chapter  sixty-two, 
directed  to  be  taken  and  subscribed,  stating  therein  the  nature  and 
extent  of  the  estate  and  interest  of  the  lord  in  the  manor  of  which 
he  is  such  lord,  and  the  date  and  short  particulars  of  the  deed,  will, 
or  other  instrument  under  which  he  claims  or  deriTes  title,  and  the 
name  and  style  or  other  designation  or  description  of  the  person 
in  whose  name  the  court  of  any  such  manor  was  then  last  holden, 
and  the  date  or  time  of  the  holding  of  such  court,  and  the  incum- 
brances, if  any,  whether  by  mortgage,  judgment,  or  otherwise, 
which  affect  such  manor ;  and  it  shall  be  lawful  for  the  said  Com- 
missioners and  they  are  hereby  directed  to  approTe  of  such  title^ 
for  the  purposes  of  this  Act,  which  approTsl  shall  be  testified  under 
thfflr  hands  and  seal,  upon  such  evidence  alone,  unless  they  shall 
be  of  opinion  that  further  information  is  necessary  in  the  respects 
aforesaid ;  but  if  the  said  Commissioners  shall  consider  that  such 
evidence  does  not  fidly  and  truly  disclose  all  such  particulars  as  are 
necessary ;  or  if  no  such  declaration  shall  be  made,  or  if  the  lord 
shall  refose  or  decline  or  fail  to  give  such  information  and  evidence 
as  they  shall  deem  proper  and  necessary  to  show  a  satis&otory 
priandfixcU  titie  in  the  lord,  or  in  persons  claiming  under  or  in 
tnfit  for  him,  and  if  the  said  Commissioners  shall  consider  either 
that  the  titie  of  the  lord  is  not  satisfactory,  or  that  the  incum- 
brancers should  be  protected,  then,  if  they  think  the  justice  of  the 
case  requires  it,  they  may  direct  that  tiie  onfiranchisement  con- 
adoration  shall  be  invested  as  herein-after  directed  in  case  of  lords 
under  disability. 

XXm.  In  all  cases  in  which  the  lord  shall  apply  to  the  After  an 
Commissioners  to  effect    an  enfranchisement  as  aforesaid,  it  shall  fo^^^^^ 
be  lawful  for  the  tenant  of  the  lands  so  proposed  to  be  enfranchised  ?^^^^^> 
to  require  that  the  said  Commissioners  shall  satisfy  themselves,  in  require 
such  way  and  by  such  evidence  as  they  shall  see  fit,  of  the  titie  of  S^^l^n^ 
such  lord  to  the  manor  of  which  the  lands  are  held.  inquire  hito 

the  lord's 

title. 

XXIV.  In  cases  where  the  identity  of  any  lands  described  as  to  identity  of 
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qnantitj  in  the  oonrt  books  or  rolls  of  anj  manor  cannot  be  ascer- 
tained to  the  satisfaction  of  the  yaluers,  such  lands  shall  be  taken 
at  the  qoantities  mentioned  in  the  court  books  or  rolls  of  the 
manor,  and  as  to  anj  lands  the  quantities  of  which  are  not  spedfied 
in  the  court  books  or  rolls  of  any  manor,  the  same  shall  be  token  at 
such  quantities  as  such  yaluera  may  determine;  and  it  shall 
be  Uwful  for  the  lord  of  any  manor,  or  for  any  tenant  of  any 
manor,  at  any  time  hereafter,  in  case  of  any  doubt  or  difference  of 
opinion  as  to  the  identity  of  any  lands,  to  apply  to  the  CommissionerB 
to  define  the  boundaries  thereof  for  the  purpose  of  any  enfranchise- 
ment under  this  Act  or  the  said  recited  Acts ;  and  the  expenses  of 
identification  shall  be  borne  by  the  party  making  such  application, 
unless  the  Commissioners  shall  otherwise  direct ;  and  the  Gommia- 
sioners  shall  proceed,  in  such  manner  as  they  shall  see  fit,  to  ascertain, 
identify,  and  define  such  boundaries ;  and  such  identification  and 
definition  of  boundaries  to  be  made  by  the  Commissioners  shall 
be  final  and  conclusive  on  all  parties  for  the  purposes  of  any  such 
enfranchisement. 

Aatopnr-  XXV.  With  respect  to  any  land  proposed  by  any  tenant  to  be 
tord'iD^eer-  enfranchised  under  this  Act,  in  case  the  lord  shall  show  to  the 
*^^  ^^'^^  satisfaction  of  the  Commissioners  that  any  change  in  the  condition 
of  such  land,  which  but  for  this  Act  would  or  might  have  been  pre- 
Tented  by  the  incidents  or  conditions  of  the  tenure  thereof,  will 
prejudicially  affect  in  enjoyment  or  value  the  mansion  house»  park, 
gardens,  or  pleasure  grounds  of  such  lord,  and  in  case  such  lord 
shall  by  writing  under  his  hand  offer  to  purchase  the  tenant's 
interest  in  such  lands  so  proposed  to  be  enfranchised,  and  shall  give 
notice  to  the  tenant  of  such  offer,  then,  unless  the  tenant  shall 
accept  such  offer  within  twenty-eight  days  after  receiving  notioe 
thereof,  such  land  shall  remain  unenfranchised,  unless  the  Commis- 
sioners shall  think  fit  to  impose  such  terms  and  conditions  in  case 
of  enfranchisement,  as  shall  in  their  judgment  be  sufficient  to  pro- 
tect the  interests  of  the  lord ;  and  in  case  the  tenant  shall  within 
twenty-eight  days  as  aforesaid  signify  in  writing  to  the  Commis- 
sioners his  acceptance  of  the  said  offer,  such  offer  by  the  lord  and 
acceptance  by  the  tenant  shaU  be  binding  both  upon  lord  and 
tenant ;  and  in  case  the  lord  and  tenant  shall  not  within  such  time 
as  the  Commissioners  shall  limit  agree  on  the  value  of  the  rights 
and  interest  of  the  tenant,  it  shall  be  Uwfrd  for  the  CommissionerB 


^ 
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to  appoint  a  Talaer  for  the  purpose  of  asoertaining  such  value,  or  to 
refer  the  same  to  the  valuers,  if  any,  then  acting  in  the  enfranchise- 
ment ;  and  all  the  costs,  charges,  and  expenses  of  such  valuation 
and  attending  such  purchase  shall  be  borne  hj  the  lord ;  and  when 
snch  value  shaU  have  been  agreed  upon  or  ascertained  as  aforesaid 
&6  Commissioners  shall  issue  a  certificate  under  their  hands  and 
seal,  which  shall  state  the  land  which  shall  have  been  sold  to  the 
lord,  and  the  consideration  money  for  the  same,  and  shall  declare 
that  upon  payment  of  the  consideration  money  therein  mentioned 
within  a  time  to  be  therein  limited  such  land  shall  at  the  time 
of  such  payment  be  surrendered  or  released  by  the  tenant  (at  the 
expense  of  the  lord)  to  the  lord,  and  thereupon  such  land  shall  vest 
in  such  lord  accordingly  :  provided  always,  that  in  case  such  con- 
sideration money  shall  not  be  paid  within  the  time  limited  by  the 
Commissioners,  or  within  such  further  time  as  the  Commissioners 
may  have  granted  in  that  behalf,  and  it  shall  appear  to  the  Com- 
missioners that  the  same  shaU  have  remained  unpaid  by  the  default 
of  the  lord,  it  shall  be  lawful  for  the  Commissioners  to  cancel  such 
certificate,  and  such  enfranchisement  may  be  proceeded  with  as  if 
such  ofier  and  acceptance  as  aforesaid  had  not  been  made,  and  all 
costs  which  the  Commissioners  shall  certify  to  have  been  incurred 
by  the  tenant  in  consequence  of  such  offer,  acceptance,  and  default 
shall  be  paid  by  the  lord  to  the  tenant. 

XXYI.  Provided  also,  that  where  the  lord  of  a  manor  by  whom   po^er  to ' 
any  purchase  is  hereby  authorized  to  be  made  shall  not  be  seized  in   ^^  ^ted*^' 
fee  simple  or  fee  tail  of  and  in  or  otherwise  entitled  to  an  absolute   interest  to 
power  of  disposition  over  the  manor,  it  shaU  be  lawful  for  such   ^^aJ^ 
lord,  with  the  consent  of  the  Commissioners,  to  raise  the  considera- 
tion for  such  purchase,  and  the  expenses  of  the  same,  by  a  charge 
of  or  upon  the  same  manor,  or  any  lands  settled  therewith  to  the 
same  uses,  such  charge  to  be  made  in  such  form  and  upon  such 
terms,  and  at  such  rate  of  interest,  as  the  Commissioners  shall 
direct  from  time  to  time  (a). 

XXVn.  And  whereas  in  many  manors  heriots  are  by  custom   After  1st 
due  and  payable  to  the  lord  by  tenants  of  freehold  or  customary  what  a  he. 
freehold  lands  holden  of  such  manors:  Beit  therefore  enacted,  ^^J^^^ 

payable,  the 
lonlor 

(a).  Repealed  as  to  future  cases  by  the  Act  of  1858,  s.  2.  and  sees.  28.    **'^*  "**' 


purci 
money  on 
nanoT)  fto* 
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^^  n-   ^^  ^  ^^y  ^^®  '^^^^  ^^7  ^"^  heriot  shall  be  dae  or  payable 
frftnohiw-     respect  to  any  such  freehold  lands  on  or  after  the  first  day  of  July, 
""^^  one  thooaand  eight  hundred  and  fifty-three,  it  shall  be  lawful  for 

the  lord  or  the  tenant  to  require  and  compel  the  extingaishment 
of  all  Buoh  chum  to  heriots,  and  the  enfranchisement  of  the  land 
sobject  thereto,  in  the  same  way  as  if  sooh  lands  were  oopyholdy 
and  the  same  proceedings  shall  thereupon  be  had  as  are  herein 
mentioned  wi^  reference  to  the  enfranchisement  of  copyhold 
lands,  or  as  near  thereto  as  the  nature  of  the  case  will  admit  (a). 

^edtf^a  XXYIIL  Before  any  Tsluer  shall  enter  upon  the  Tsluation  under 
bj  tilwn.  this  Act  he  shall  in  the  presence  of  a  Justice  of  the  Peace  make 
and  subscribe  the  following  declaration ;  (that  is  to  say,) 
*<I,  A.B,  do  dedaie,  that  I  wiU  fiuthfnlly,  to  the  best  of  my 
''  ability,  Tslue,  hear,  and  determine  the  matters  referred  to  me 
«  under  the  Copyhold  Acts.  A.B. 

"  liade  and  subscribed  in  the  presence  of  ." 

And  such  dedaration  shall  be  annexed  to  the  Schedule  of  Tsluation, 
when  made ;  and  if  any  valuer,  having  made  such  dedaration 
shall  wilfuUy  act  contrary  thereto,  he  shall  be  guilty  of  a 
misdemeanour. 

Ai  tore-  XXIX.  Tn  case  the  interest  payable  in  respect  of  any  gross  sum 

iStarertin    of  money,  pursuant  to  any  award  under  this  Act,  or  any  part  of 

^£|J^^     the  same,  shall  be  in  arrear  for  thirty  days  after  the  same  shall 

oouidefa-     become  due^  it  shall  be  lawful  for  the  person  for  the  time  being 

entitiedtoreceivesuch  interest  to  levy  the  same  by  the  samemeana 

and  remedies  and  in  the  same  manner  in  all  respects  as  if  the  same 

had  been  rent  in  arrear  upon  a  lease  for  years. 

Ai  to  Ob-  XXX.  The  expenses  of  the  proceedings  for  effecting  any  enfian- 

prooMdingi  chisement  under  this  Act,  and  all  expenses  which  in  the  judgment 
^AT  tills  ^f  ^g  goi^  Commissioners  may  be  incidental  thereto,  whether  for 
the  proof  of  titie,  the  production  of  documents,  expenses  of  witnesses 
or  otherwise,  shall  be  borne  by  the  party,  whether  lord  or  tenant, 
who  shall  have  required  the  enfranchisement,  but  no  costs  or  ex- 
penses shall  be  due  or  recoverable  from  any  person  until  the  same 
shall  have  been  certified,  under  the  hands  and  seal  of  the  said  Com- 
missioners, or  of  an  assistant  commissioner,  to  have  been  reasonably 


(a)  Repealed  as  to  fiiture  cases  by  the  Act  of  1868,  s.  2.  and  see  a.  7. 
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and  properly  incurred ;  and  in  case  any  dispate  or  difference  shall 
arise  as  to  the  amount  of  such  expenses,  the  certificate  of  the  Gom- 
missionerB  or  assistant  commissioner  shall  be  final,  and  any  person 
to  whom  such  certificate  shall  be  granted  shall  have  the  same  means 
and  remedies  for  the  reooTcry  of  the  smn  mentioned  therein  as 
are  provided  by  the  said  recited  Acts  or  by  this  Act  for  the 
recovery  of  the  consideration  for  an  en&anchisement  under  this 
Act 

XXXT.  In  every  case  in  which  the  lord  shall  require  and  compel  2^*^^ 
an  enfranchisement  under  this  Act,  where  such  lord  shall  be  an  firanohtoa. 
eodeaiastical  corporation  or  a  corporation  sole  not  having  an  abso-'  bone 
lute  power  of  sale,  or  shall  have  only  a  limited  interest  in  the  i^ShMtat 
manor  or  be  a  trustee  thereof,  the  expenses  for  the  proceedings  for  !^°H^*^' 
effecting  such  enfranchisement,  and  all  expenses  which  in  the  manor,  or 
judgment  of  the  said  Conmiismoners  may  be  incidental  thereto,  ^^[^^ 
whether  for  the  proof  of  title,  the  production  of  documents,  expenses 
of  witnesses,  or  otherwise,  (the  amount  of  such  expenses  being  sub- 
ject to  the  approval  and  certificate  of  the  said  Commissioners  as 
herein-before  is  mentioned,)  shall  be  paid  out  of  the  first  monies  to 
be  received  for  any  enfranchisement  to  be  effected  under  this  Act^ 
when  the  consideration  for  such  enfranchisement  shall  be  a  gross 
Bum  of  money,  and  in  cases  where  such  consideration  shall  not  be  a 
gross  sum  of  money,  then  the  said  expenses  shall  be  charged,  together 
with  interest  for  the  same,  at  the  rate  of  not  exceeding  four  pounds 
per  centum  per  annum,on  the  sud  manor  or  other  lands  settled 
or  held  therewith,  in  such  manner  as  to  the  said  GommissionerB 
may  seem  fit  and  proper. 

XXXn.  In  every  case  in  which  the  tenant  shall  require  and  2mta^- 
oompel  an  enfranchisement  under  this  Act,  where  such  tenant  penaas  of 
shall  have  only  a  limited  interest  in  the  lands  enfranchised,  or  be  oMsament 
a  trustee  thereof,  he  shall  be  entitled  to  charge  the  expenses  of  the  ^^^ 
proceedings  for  effecting  such  enfranchisement,  and  all  expenses 
which  in  the  judgment  of  the  said  Commissioners  may  be  inci- 
dental thereto,  whether  for  the  proof  of  title,  the  production  of 
documents,  expenses  of  witnesses,  or  otherwise,  (the  amount  of 
such  expenses  being  subject  to  the  approval  of  the  said  Commis- 
sioners as  herein-before  is  mentioned,)  on  the  lands  enfranchised, 
and  such  expenses,  and  also  the  consideration  money  for  such  en- 
franchisement, whenever  such  consideration  shall  be  a  gross  sum 


416 


APPENDIX. 


OonflriBA- 
tkm  of 
award  be 
OommLBioB- 
en  to  be 
proof  of 
prior  pro- 
eeedlBge 
beiof  re* 
gnlar. 


of  money,  may  by  a  nmple  entry  on  the  court  rolls  of  the  manor, 
and  for  which  entry  the  steward  shall  only  charge  such  a  som  aS 
the  said  Commissioners  shall  direct,  be  charged,  togeth^  with 
interest  for  the  same  at  the  rate  of  four  pounds  per  centum  per 
annum,  on  the  lands  enfranchised,  in  such  manner  as  to  the 
said  Commissioners  shall  seem  fit  and  proper :  provided  always, 
that  any  gross  sum  or  rentcharge  constituting  the  consideration 
for  any  such  enfranchisement  shall  have  priority  orer  any  sum 
BO  charged  for  expenses  (a). 

XXXm.  The  confirmation  under  the  hands  and  seal  of  the 
Commissioners  of  any  awards  or  the  execution  by  the  Gommis- 
sioners  of  any  deed  or  instrument  whereby  any  enfranchisement 
shall  be  effected  under  the.  said  Acts  or  this  Act,  shall  be  condu- 
sire  evidence  that  all  the  directions  in  relation  to  the  enfranchise- 
ment intended  to  be  effSacted  by  means  of  such  award,  deed,  or 
instrument,  which  ought  respectively  to  have  been  obeyed  or  per- 
formed previously  to  such  confirmation  or  execution  respectively, 
have  been  obeyed  and  performed;  and  no  8uch^award,^deed,  or 
instrument  shall  be  impeached  by  reason  of  any  omission,  mistake, 
or  informality  therein,  or  in  any  proceeding  relating  thereunto,  or 
on  account  of  any  want  of  any  notices  or  consents  required  by 
the  said  Acts  or  this  Act,  or  on  account  of  any  defects  or 
omissions  in  any  previous  proceedings  whatever  in  the  matter  of 
such  enfranchisements. 


After  oon. 
flrmation  of 
apportion- 
ment, kc 
incanetof 
enfran. 
chiBement, 
the  custom- 
ary modes 
of  descent 
to  cease, 
andtbe 
lands  to 
descend  and 
to  be  subject 
to  dower 
and  curtesy 
in  like  man- 
ner as 
freehold 
lands. 


XXXIV.  From  and  after  the  final  confirmation  of  any  schedule 
of  apportionment  under  the  said  recited  acts  and  &om  and  after 
the  final  enfranchisement  of  any  lands  under  this  Act  or  the  said 
recited  Acts,  the  several  lands  included  in  any  such  enfranchiae- 
ment  shall  thenceforth  cease  to  be  subject  to  the  customs  of  boroagh- 
English  or  gavelkind,  or  to  any  other  customary  mode  of  descent, 
or  to  any  custom  relating  to  dower  or  freebench  or  tenancy  by 
the  curtesy  of  England,  or  to  any  other  custom  whatever ;  and  all 
the  laws  relating  to  descents  or  to  estates  of  dower  or  estates  by 
the  curtesy  of  England  which  shall  for  the  time  being  affect  and 
be  applicable  to  lands  held  in  free  and  common  socage  shall 
thenceforth  affect  and  be  applicable  to  the  lands  included  in  every 

(a)  Repealed  as  to  future  cases  by  the  Act  of  185S,  s.  2  ;  and  see  ss. 
21.  to  37. 
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moh  enfnnchiflement :  prorided  alwajB,  that  nothing  herein  oon- 
tained  as  to  curtesy  or  dower  or  ireebench  shall  extend  or  be 
applicable  to  the  case  of  any  person  who  shall  hare  been  mar- 
ried before  such  enfranchisement  shall  hare  been  completed : 
provided  always,  that  nothing  in  this  Act  shall  affect  the  custom 
of  gayeUdnd  as  thejnme  now  exists  and  preraib  in  the  county 
of  Kent. 


Oommis- 


XXXV.  Notwithstanding  anything  herein  contained,  it  shall  ^^lll^ 
be  lawful  for  the  commissioners  from  time  to  time  to  suspend  haye  pow« 
any  proceeding  under  this  Act  for  the  enfranchisement  of  any  procMdingB 
land,  where  Jany  peculiar  dreumstanoes  render  it  impossible,  in 

the  opinion  of  the  said  commissioners,  to  decide  on^the  prospective 
Talue  of  the  lands  to  be  affected  by  such  proposed  enfranchisament, 
or  where  any  especial  hardship  or  injustice  would  unayoidably 
result  from  any  compulsory  proceeding:  provided  always,  that 
when  the  said  commissioners  shall  so  suspend  any  proposed  en- 
franclusement  they  shall  state  the  reasons  of  such  suspension  in 
their  general  report,  which  shall  be  laid  before  Parliament  as 
directed  by  the  first  redted  Act. 

XXXVI.  In  all  cases  in  which  the  person  for  the  time  being  ^^^,i 
entitled  to  the  receipt  of  any  rentoharge  under  the  said  recited  rentehargB. 
Acts  or  this  Act  shall  be  entitled  thereto  for  a  limited  estate  or 
interest  only,  or  shall  "be  a  corporation  not  authorized  to  make  an 
absolute  sale  of  such  rentcharge  otherwise  than  under  the  provisions 

of  this  Act,  it  shall  be  lawful  for  such  person,  with  the  consent  of 
the  said  commissioners,  testified  under  their  hands  and  seal,  or,  in 
the  case  of  coverture,  infancy,  idiotcy,  lunacy,  or  other  incapacity, 
with  the  consent  of  the  husband,  guardian,  conmiittee,  or  trustee  of 
such  person  so  under  disability,  to  sell  and  transfer  such  rent- 
charge,  the  payment  for  which  shall  be  made  in  manner  herein- 
after mentioned. 

XXX  VU.  In  every  case  in  which  a  rentcharge  is  payable  under  Oommia- 

the  provisions  of  the  recited  Acts  or  this  Act  the  commissioners  certify  the 

shall  upon  the  request  of  the  owners  of  land  chargeable  with  such  ^^^^^ 

rentcharge,  or  any  of  them  certify  under  the  hands  and  seal  of  tion-money 

the  commissioners  the  sum  of  money  in  consideration  of  which  tton!^  ^^^' 
such  rentcharge,  may  be  redeemed ;    and  when  it  shall  appear  to 

££ 
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the  oommiMionen  that  payment  or  tender  of  mch  oonsidention 
money  has  been  duly  made,  it  shall  be  Liwfnl  for  the  commia- 
sionera  to  certify  that  such  rentcharge  has  been  redeemed  under 
the  provisions  of  this  Act,  and  such  certificate  shall  be  final  and 
conclusive:  provided  always,  that  no  such  redemption  shall  be 
effected  in  the  case  of  rentcharges  created  before  the  passing  of 
this  Act,  under  the  provisions  of  the  said  recited  Acts,  except 
with  the  consent  in  writing  of  the  person  or  persons  entitled  to 
the  receipt  of  such  rentcharge. 

gjj«]jjjjj^^       XXXVIIX.  Where  the  person  entitled  to  a  rentcharge  redeem- 

forredprap.  able  Under  the  provisions  of  this  Act  shall  be  absolutdy  entitled 

howpi^^*'  thereto  in  fee  simple  in  possession,  or  shall  be  enabled  to  dispose 

able.  Qf  the  fee  simple  in  possession  independently  of  the  provisions 

of  this  Act,  and  shall  not  be  a  spiritual  person  entitled  in  respect 

of  his  benefice  or  cure,  or  a  corporation  prevented  from  aliening 

such  rentcharge  otherwise  than  under  the  provisions  of  this  Act, 

a  payment  or  tender  to  the  person   so   entitled  of  the  sum  of 

money  certified  by  the  conmiissioners  as  aforesaid  afler  ux  months 

notice  to  the  person  entitled  to  such  rentcharge  shall  be  deemed 

a  due  payment  of  the  consideration  money,  and  in  every  other  case 

the  payment  of  the  sum  of  money  so  certified  accoiding  to  the 

provisions  heron-after  contained  shall  be  deemed  a  due  payment 

of  the  consideration  money. 

Ooittidmu        XXXTX.  In  all  oases  in  which  the  person  for  the  time  being 
in^ai»n  o'/  entitled  to  any  rentcharge  subject  to  be  redeemed  or  sold  under  the 
uuderdb-     provisions  of  this  Act,  or  entitled  to  any  gross  sum  payable  by  way 
obiiity,  how  of  compensation  for  enfranchisement,  shall  be  only  entitled  tiiereto 
^^^  ^       for  a  limited  estate  or  interest  therein,  or  as  trustees  for  sale  or 
otherwise,  without  power  to  give  an  effectual  discharge  for  the 
same,  or  shall  be  under  any  disability,  or  shall  be  a  corporation 
not  authorised  to  make  an  absolute  sale  of  such  rentcharge  other- 
wise than  under  the  provisions  of  this  Act,  the  consideration  money 
to  be  paid  for  the  redemption  or  sale  of  such  rentchai^,  or  as 
compensation  for  such  enfranchisement,  shall  be  applied  in  manner 
herein-after  provided ;  (that  is  to  say,)  shall,  at  the  option  of  the 
person  for  the  time  being  entitled  as  aforesaid,  be  paid  into  the 
Bank  of  England  in  tho  name  and   with  the  privity  of  tlie 
Accountant  General  of  the  Court  of  Chancery,  to  be  placed  to  hia 
account  there  ex  parte  the  Copyhold  Commissioners,  pursuant  to 
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the  method  presoribed  by  any  Aet  for  the  time  beiiig  in  fovoe  for 
r^jnlating  moniee  paid  into  the  aaid  court :  and  anoh  monies  shall 
remain  so  deposited  mitil  the  same  be  applied  to  some  one  or  more  of 
the  following  parpoBe8,(that  is  to  say,)  in  the  pnrohase  or  redemption 
of  the  land  tax,  or  the  discharge  of  any  rent  or  incumbrances  dfect- 
ing  the  rentcharge  in  respect  of  which  such  money  shall  haye  been 
paid)  or  the  manorial  incidents  for  which  the  same  shall  haye  been 
snbstitated,  or  affecting  other  hereditaments  settled  therewith  to 
the  same  or  the  like  uses,  trusts,  or  purposes  or  in  the  purchase  of 
other  lands,  to  be  conveyed,  limited,  and  settled  upon  the  like  uses, 
trusts,  purposes,  and  in  the  same  manner,  as  the  rentcharge  for  the 
redemption  of  which  such  money  shall  have  been  paid  stood  settled^ 
or  in  payment  to  any  party  becoming  absolutely  entitled  to  such 
money ;  and  such  money  may  be  so  applied  as  aforesaid  upon  an 
ord^  of  the  Court  of  Chancery  made  on  the  petition  of  the  party 
who  would  have  been  entitled  to  the  receipt  of  the  rentcharge 
in  respect  of  which  such  money  shall  haye  been  deposited ;  and 
until  tile  money  can  be  so  applied  it  may,  upon  the  like  order,  be 
invested  by  the  said  Accountant  Qeneral  in  the  purchase  of  three 
per  centum  consolidated  or  three  per  centum  reduced  bank  annui- 
ties, or  in  goyemment  or  real  securities,  and  the  dividends,  interest, 
or  annual  income  thereof  paid  to  the  party  who  would  for  the  time 
being  have  been  entitled  to  the  rentcharge  in  case  the  same  had 
not  been  redeemed ;  or  otherwiBC  such  consideration  money  may  be 
paid,  at  the  like  option  of  the  person  for  the  time  being  so  entitled, 
to  trustees  acting  under  the  wiU,  conveyance,  or  settiement  under 
which  such  person  having  such  limited  interest  shaU.be  entitied  to 
or  interested  in  such  rentcharge,  or  to  such  one  or  more  of  such 
trustees  as  the  said  commissioners  may  approve  of  and  direct,  or  if 
there  are  no  such  trustees,  then  into  the  hands  of  trustees  to  be 
nominated  under  the  hands  and  seal  of  the  said  commissioners ; 
and  the  money,  when  so  paid  to  such  trustees,  shall  be  applied  by 
^e  said  trustees,  with  the  consent  of  the  said  commissioners,  in 
the  manner  herein-before  directed  concerning  any  money  to  be 
paid  for  redemption  or  sale  into  the  Bank  of  England  in  the  name 
and  with  the  privity  of  the  said  accountant  general ;  and  upon 
every  vacancy  in  the  office  of  any  trustee  appointed  by  the  said 
commissioners  some  other  fit  person  shall  be  appointed  by  them  in 
like  manner. 

XL.  When  any  consideration  money  so  to  be  paid  as  last  herein-  Aa  to  con. 

.  Bidention 

££2 
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™^|^g^  before  mendoned  ■hall  nol  exceed  the  earn  of  twenty  pounds  for 
the  redemption  or  eale  of  all  the  rentduurge  whioh  shall  be  redeem- 
able under  this  Act  in  any  <me  manor,  the  same  shall  be  pud,  if 
the  said  commissioners  shall  so  direct,  to  the  person  for  the  time 
being  entitled  to  the  rentduurge,  for  his  own  nse  and  benefit ;  or 
in  case  of  oovertore,  infimcy,  idiotoy,  lunacy,  or  other  incapacity 
of  the  person  for  the  time  being  entdled,  then  such  money  shall 
be  paid,  for  the  use  of  the  person  so  entitled,  to  the  husband, 
guardian,  oonmiittee,  or  trustee  of  such  person. 

Povw  to  XLI.  In  any  conmiutation  or  enfinuchisement  to  be  hereafter 

•nfhuiohM    effected  under  or  by  virtue  of  the  said  recited  Acts  it  shall  not  be 

floM  or        imperatiTe  to  make  the  commutation  fines  or  rentcharge,  or  en- 

"B^*  franchisement  rentcharge,  Tariable  with  the  prices  of  grain,  but 

the  same  or  any  of  them  may,  at  the  option  of  the  parties  effecting 

such  commutation  or  enfranchisement,  or  at  the  discretion  of  the 

commissioners,  as  the  case  may  require,  be  fixed  in  money  or  be 

made  so  Tariable  as  aforesaid. 

Tenant!  XLII.  Any  occupying  tenant  of  any  lands  to  be  enfranchised 

ninu     ^     under  this  Act  who  shall  pay  any  rentcharge  or  interest  which 
piyaWe  t?"  "^^^  become  payable  under  tiiis  Act  shall  be  entitled  to  deduct 
landlord.       the  amount  thereof  from  the  rent  payable  by  him  to  his  land- 
lord,   and  shall  be  allowed  the  same  in  account  with  the  said 
landlord.  « 

suTcndarM      XLIII.  A  surrenderee  by  way  of  mortgage  under  a  surrender 
mortgage,     entered  on  th^  court  rolls  in  possession,  or  in  the  receipt  of  the 
dMmed^      rents  and  profits  of  land,  iriiall  be  deemed  a  tenant  within  the 
tenant  for     meaning  of  this  Act,  entitied  to  obtain  or  join  in  obtaining  and 
^M^  pw-  effecting  enfranchisement,  and  redeeming  a  rentcharge,  under  this 
and  the  said  redted  Acts,  by  and  with  the  approbation  of  the  said 
commissioners ;  and  any  money  paid  by  any  mortgagee  for  or  in 
respect  of  the  consideration  or  costs  of  enfranchisement  or  redemp- 
tion of  rentcharge  under  this  and  the  said  redted  Acts  shall  be 
added  to  the  amount  due  to  him  as  mortgagee,  and  the  land  shall 
not  be  redeemable  without  payment  of  such  money,  with  interest 
thereon. 

?u^mt  XLIY.  Where  hind  enfranchised  under  this  or  the  said  redted 
not  to  affeet  Acts  was  immediately  before  such  enfranchisement  subject  to  any 
FeuM  or       subsisting  lease  or  demise  at  will  or  for  any  greater  interest,  the 


demiaes. 
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freehold  into  which  such  estate  is  bo  conTerted  shall  be  the  rerer- 
mon  immediately  ezpeetant  upon  sadi  lease  or  demise  at  will,  and 
the  rents  and  services  reserved  and  made  payable  upon  such  lease 
or  demise  shall  be  incident  and  annexed  to  such  reversion ;  and 
the  covenants  or  agreements,  whether  expressed  or  implied,  on  the 
part  of  both  the  lessor  and  lessee,  shall  nm  with  the  land  and  with 
roTersion  respectively ;  and  sach  enfranchisement  shall  not  pre- 
judice or  affect  any  right  of  distress,  entry,  or  action  accruing  in 
respect  of  sooh  lease  or  demise. 

XLV.  Nothing  herein  contained  shall  operate  to  deprive  any  Hottoftffeet 
tenant  of  any  commonable  right  to  which  he  may  be  entitled  able  righu 
in  respect  of  soch  lands,  but  such  right  shall  continue  attached  ^uSSSsen. 
thereto,  notwithstanding  the  same  shall  have  become  freehold      <^uohi«ed. 

XLYI.  No  enfranchisement  under  this  Act  shall,  except  as  ^^-  ^ 
aerem  is  mentioned,  affect  the  nghts  or  mterests  of  any  person  in,  not  to  affect 
to,  or  out  of  the  lands  enfranchised  under  any  will,  settlement,  ^nder  any 
mortgage,  or  otherwise,  but  the  rights  of  every  such  person  shall  ^ui*  >|ttie- 
oontinue  to  attach  upon  the  lands  enfranchised,  in  the  same  way, 
as  nearly  as  may  be,  as  if  the  freehold  had  been  comprised  in  and 
had  been  devised,  conveyed,  chaiged,  or  otherwise  disposed  of  by 
the  will,  settlement,  mortgage,  or  other  instrument  or  disposition 
nnder  which  any  such  person  shall  daim. 

XLVLL  Provided  alvrays,  that  if  any  enfranchisement  con-  ^^*^J* 
mderation  money  shall  be  paid  to  any  lord  whose  title  shall  there-  lords  and 
after  prove  to  be  bad  or  insifficient,  the  rightful  owner  of  the  ^^'^"'^^ 
manor  or  his  representatives  shall  be  entitled  to  recover  against 
such  lord  or  his  representatives  the  amount  or  value  of  such  con- 
sideration  money  as  money  had  and  received  to  the  use  of  such 
rightful  owner,  and  interest  thereon  at  the  rate  of  five  pounds  per 
centum  per  annum  from  the  time  of  such  titie  so  proving  to  be 
bad  or  insufficient ;  and  that  if  any  tenant  or  person  claiming  to  be 
tenant  shall,  after  payment  by  him  of  any  enfranchisement  con- 
sideration money,  be  evicted  from  the  lands  enfranchised,  by  an 
adverse  claimant,  such  tenant  or  person  shall  be  entitied  to  claim 
the  repayment  of  such  consideration  money  against  the  lands 
enfranchised,  and  the  amount  thereof  shall  be  a  charge  upon  the 
lands  enfranchised,  and  shall  carry  interest  at  the  rate  of  four 
pounds  per  centum  per  annum  from  the  time  of  such  eviction. 
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AH  not  to        XLVm.  No  enfruchiaomeiit  onder  this  Aot  ihall  extend  to  or 
miBctor      aibot  the  estate  or  rights  of  any  lord  or  tenant  in  or  to  any 
S^'nwto    ii^Mi   minerals,   limeBtone,  lime,   olay,    stone,  gpcavel,  pits,  or 
oopyhoido     qnanics  irithin  or  onder  the  lands  enfranchised,  or  within  or 
whtro  te»     ondsr  any  other  lands,   or  any  rights  of  entry,  rights  of  waj 
Bot  a  right    '^  searoh,  or  other  easements  of  any  lord  or  tenant  in,  upon, 
otnatiwL    through,  over  or  under  any  lands,  or  any  powers  which  in  re- 
spect of  property  in  the  soil  might  bat  for  saeh  enfranchisement 
hare  been  ezerdsed,  for  the  purpose  of  enabling  the  said  lord  or 
tenant,  their  or  his  agents,  workmen,  or  assigns,  more  effectually 
to  searoh  for,  win,  and  work  any  mines,  minezals,  pits  or  quar- 
ries, or  to  remoTe  and  carry  away  any  minerals,  limestone,  lime, 
stones,  clay,  gravel,  or  other  substances  had  or  gotten  therefrom, 
or  the  rights,  franchises,  royalties,  or  priTileges  of  any  lord  in 
respect  of  any  fairs,  markets,  rights  of  chase  or  warren,  piseariee» 
or  other  rights  of  hunting,  shooting,  fishing,  fowling,  or  other- 
wise taking  game,  fish,  or  fowl,  unless  with  the  express  oonsent  in 
writing  of  such  lord  or  tenant;  and  nothing  in   this  Act  shall 
be  held  or  construed  to  extend  to  any  copyhold  lands  held  for  a 
life  or  liyes  or  for  yearsy  where  the  tenant  tiiereof  hath  not  a  right 
of  renewal. 

OopiM  re-        XLiX.  Copies  of  and  extracts  firom  every  award  under  this  Act 
Seoffloe  of  which  shall  be  registered  under  this  Act  at  the  office  of  the  com- 
2^^121^  1^  missioners,  purporting  to  be  sealed  or  stamped  with  the  seal  of 
endenoo.      the  commissioners,  shall   respectiTely  be   reoeiyed  in  evidence 
without  any  further  proof  thereof;  and  a  copy  entered  under  Una 
Act  on  the  court  rolls  of  every  such  award  shall  be  as  available 
for  the  purposes  of  evidence  as  any  entry  on  the  court  rolls,  and  a 
copy  oi  or  extract  from  any  such  enrolled  copy  shall  be  as  available 
for  the  purposes  of  evidence  as  a  copy  of  an  entry  on  the  court- 
rolls. 

^ftob?**      ^'  No  agreement,  valuation,  sehediile,  award,  or  power  of  aftt(»^ 
Srom  rteap  ^'^^  00^  ^^  ^'^t  shall  be  chargeable  with  stamp  duty. 

duty. 

PeiMitj  on  LI.  Any  person  obstructing  or  hindering   any  commissioner, 

£SmS!rifHf  assistant  commissioner,  valuer,  or  umpire  acting  under  the  powen 

Mnm^  granted  by  the  said  recited  Acts  or  by  this  Act,  being  convicted 

MsUuuDt  thereof  before  two  justices  of  the  peace,  shall  forfeit  the  suni  of 

^^^  five  pounds. 

Ttlaer  or 
ttiDpirt. 


H«H 
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Ln.  In  this  Aet,  iinleBS  where  theoontezt  shows  that  the  words  fionstrao- 
herein-after  mentioned  are  used  in  a  different  or  more  restricted  words, 
sense,  they  shall  be  understood  in  manner  herein-after  mentioned ; 
that  is  to  saj,  the  word  "  lands  "  shall  extend  to  and  include  mes- 
soageSy  tenements,  and  corporeal  or  incorporeal  hereditaments, 
subject  to  any  manorial  rights,  or  any  undivided  part  or  share 
therein ;  the  word  "  valuers  "  shall  apply  to  and  include  a  single 
valuer,  where  authorised  to  act  alone,  or  any  umpire  to  be  ap- 
pointed as  herein  mentioned,  and  also  the  commissioners  or  the 
commissioner  or  assistant  commissioner  proceeding  upon  or  with 
any  valuation  under  this  Act  in  cases  where  such  single  valuer, 
umpire,  commissioner,  or  assistant  commissioner  respectively 
shall  act  in  any  such  valuation ;  the  word  ^^  manor  '*  shall  extend 
to  such  portion  or  portions  of  a  manor  as  the  said  commissioners 
shall  by  any  order  in  writing  under  their  hands  and  seal  direct  to 
be  considered  as  a  manor  for  the  purpose  of  effecting  any  enfran- 
chisement under  this  Act ;  the  word  ''  lord  "  shall  extend  to  and 
indude  the  lord  or  lords  of  any  manor,  whether  seised  for  life  or 
in  tail  or  in  fee  simple,  and  all  ecclesiastical  lords  seised  in  right 
of  the  church  or  otherwise,  and  lords  farmers  holding  under  them, 
and  any  body  politic,  corporate,  or  collegiate,  and  all  lords  seised 
of  any  manor,  whether  they  have  or  have  not  an  absolute  power 
of  selling  or  disposing  of  the  same ;  and  the  word  "  steward  "  shall 
extend  to  and  indude  a  deputy  steward  or  derk  acting  as  such 
for  the  time  being. 

Lin.  This  Act  shall  be  taken  and  construed  as  part  of  the  first-  This  Act  to 
recited  Act,  and  the  Acts  amending  and  explaining  the  same ;  and  part  of  fin*  - 
all  the  enactments  therein  contained  as  to  enfranchisements  effected  ^^^  *^^^* 
under  the  provisions  thereof  shall  be  deemed  and  taken  to  apply 
to  enfranchisements  under  this  Act,  and  to  the  rights  of  all  parties 
thereto,  as  if  such  enactments  were  here  again  repeated,  except  so 
&r  as  is  herein-before  otherwise  provided  for;  and  all  enfran- 
diisements  which  may  have  taken  place  under  such  Acts  or  any 
of  them,  and  all  matters  and  things  incident  thereto,  shall  be  of 
the  same  force,  validity,  and  effect  as  if  the  provisions  of  this  Act 
had  been  contained  in  the  said  first-redted  Act. 

LIV.  In  dting  or  referring  to  the  said  redted  Acts  and  this    Titles  of 
Act,  or  any  of  them,  in  other  Acts  or  legal  instruments,  it  shall  be  ^°'* 
sufficient  to  use  the  expression  "The  Copyhold  Acts,"  or  "The 
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Oopyfaold  Aot,  1841."  "  The  Copyhold  Aet,  1843,"  ''The  Gop^old 
Aofe,  1844,"  or  "  The  Oopyhold  Act,  1852/'  as  the  ease  may  be. 

2!d  ^iSSuu      ^^*  ^^^^  always,  that  nothing  herein  oontuned  shall  inter- 
ohiMment     fere  with  or  prevent  or  impede  the  enfianohisement  of  any  lands 


^2£f^][*  whatsoever  which  may  be  enfinnohised  iirespeotiTe  of  this  Aei^ 
OTpowertiB  where  parties  competent  to  do  so  shall  agree  on  sooh  enfranchise- 
of  ^lu-  ment,  or  the  doraise  of  any  powers  oo&tained  in  any  other  Acts  of 
■"*•         Pkriiament. 
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SOHEDUL£. 


No.  1. 
FoiH  or  Dbd  or  Entranchisimint.  (a). 

Thifl  Indanture,  made  the  day  of  in  the  year 

between  A.B.,  lord  of  the  manor  of  of  the 

one  part,  and  CM,  of  in  the  county  of  a 

tenant  ofihe  eaid  manor,  of  the  other  part :  whereas  on  or  about 
the  day  of  the  said  [ienani]  was  admitted 

tenant  to  thelande  paroel  of  the  said  manor  deeoribed  in  the 
Bohedule  hereto,  upon  an  abeolute  euirender  paaeed  to  hie  use  by 

[or  by  Tirtue  of  a  bargain  and  sale  from 
or  by  Yirtoe  of  the  will  of 
cr  as  ooetomary  heir  of  a»^  ease  may  ht\  -, 

Now  this  indenture  witnesseth,  that  in  consideration  of  the  sum  of 

pounds  sterling  by  the  said  [tencmQ  to  the  said 
[U»^  now  paid,  the  receipt  of  which  the  said  pard]  hereby  ac- 
knowledges [or  in  consideration  of  the  rentoharge  to  be  reserved 
OS  ihe  ease  f»ay  be],  he  the  said  \lord]j  in  exercise  of  any  power 
g^ven  him  by  the  said  Copyhold  Acts,  or  any  other  power  what- 
eoever,  and  with  the  consent  of  the  Copyhold  Commissioners 
hereby  enfinndhises  and  releases  unto  the  said  [tenani]j  his  heirs 
and  assigns,  all  the  lands  to  which  the  said  [tenani]  was  so  ad- 
mitted tenant  as  herein-before  recited,  and  which  are  described  in 


(a)  Aatiuniied  by  f.  11  of  this  Act,  which  is  however  repealed  as  to 
faton  cases  by  the  Act  of  1858,  s.  2. 


426  APPENDIX. 

the  Bohednle  hereto,  together  with  their  appnrtenanoee,  to  hold 
the  aaid  lands  (subject  to  the  [here  etaie  the  grois  gum  of  money  or 
rentcharffe"]  secured  to  the  said  bj  the 

certificate  of  the  Copyhold  Commisrioners,  as  the  case  may  require^) 
onto  the  said  [tenarU]  his  heirs  and  assigns  [here  sUUe  any  tisef 
fi^Uch  may  be  required,']  as  freehold,  henceforth  and  for  oyer,  dis- 
charged by  these  presents  from  all  fines,  heriots,  reliefs,  qoitrents, 
and  all  other  incidents  whatsoerer  of  copyhold  or  customary 
tenure :  provided  always,  that  nothing  in  this  deed  contained  shall 
prejudice  or  affect  the  rights  or  remedies  of  the  said  [lord]  in  re- 
spect of  any  lands  held  of  the  said  manor,  other  than  those 
oomprised  in  the  schedule  hereto,  nor  any  of  the  rights  reserved 
by  the  Copyhold  Act,  1852,  section  forty-eight.    In  witness,  &o. 


Tm  Schedule. 


r 
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No.  2. 

CranncATi  of  Ghabgb  (a)  affecting  Lands  oomprised  in  an  enfran- 
ohuement  in  the  manor  of 

'b  Enfranchisements. 

Wo,  the 

Copyhold  Oommissionen,  do  hereby  certify,  that  the  {here  eUxU 
ike  gross' sum  of  money ^  or  the  annual  renteharge^  which  is  the 
consideration  for  the  enfranchisement^  as  the  case  may  he]  has 
been  awarded  on  account  of  the  enfranchisement  of  the  lands  de- 
scribed in  the  schedule  heretOj  and  we  hereby  charge  the  same 
lands  with  the  payment  of  the  \here  state  the  gross  sum  of  money 
or  annual  rentcharge  as  the  ease  may  he  ;  andf  if  a  gross  sum 
of  money,  add,  with  interest  thereon  at  the  rate  of 
pounds  per  centum  per  annum]  [here  insert  the  terms  of  payment 
of  the  frmdpal  and  interest  {if  any),  and  the  place  {if  afiy) 
agreed  on  for  payment  thereof]  ;  and  we  certify,  that  the  whole 
principal  money  charged  on  the  said  lands  under  certificates  of 
charge  amounts  to  the  sum  of  pounds, 

and  that  the  said  lands  were  enfranchised  subject  to  [mention  any 
gross  sums  or  cennual  rentcharges  {other  than  tithe  rentcharges) 
subject  to  which  the  lands  were  enfranchised],  In^witness 
whereof  we  the  said  and 

haye  hereunto  set^our 
hands  and  seal  of  tiie  said  commissioners,  this  day  of 

in  the  year  of  our  lord  18    . 

TmScHiDuu. 


G.H, 
[Seed  of  the  said  Commissioners'] 
[Here  mayfoUow  receipts  for  prindpodand  interest  respectively,'] 

(a)  Af  to  ftitnre  cases  a  form  is  gjiTen  in  the  Act  of  1858»  s.  86. 


{ 
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No.  3. 

FbiM  Of  EirDOBamiiiT  or  Tkamirr  of  CEnmcAn  (a). 

I  A,B.  of  hereby  tnuoefer  ihe  within-written 

oertifioete  to  OJ).  d  .    Dated  this 

4^7  of  18    . 


(a)  Ai  to  CMeteftar  October  Itt,  1868,  tee  the  fbnn  gireo  hi  the  Act 
of  1868,  8.  87. 
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V. 


THE  COPYHOLD  ACT,  1858. 
21  ^  22  Yict.  c.  94, 

An  Act  to  amend  the  Copyhold  Acts. 

[2d  August,  1868.] 

WHEREAS  it  is  expedient  to  repeal  certain  proyisions  of  4*0  710^ 
"the  Copyhold  Acts/'  and  to  make  farther  and   other  S'ftr'yiet. 
proYisions  for  the  commutation  of  manorial  rights  in  respect  of  7*^''yi^ 
lands  of  copyhold  and  customary  tenure,  and  in  respect  of  other  e.  M. 
lands  subject  to  such  rights,  and  for  facilitating  the  enfranchise-  e.  51. 
ment  of  such  lands,  and  for  the  improyement  of  such  tenure :  be  ^^  .^  ^'  ^^^ 
it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  adyice  and  consent  of  the  lords  spiritual  and  temporal 
and  commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

I.  This  Act  shall  come  into  operation  on  the  first  day  of  Goto-  commeDee- 
ber  one  thousand  eight  hundred  and  fifty-eight.  ""^^  ®'  ^* 

n.  The  following  Acts  and  sections  and  parts  of  sections  of  Repeal  of 
"  the  Copyhold  Acts  "  are  hereby  repealed ;  that  is  to  say,  puts^r^ 

The  whole  of  the  Act  of  the  sixteenth  and  seyenteenth  of  nnme/f^ 

Victoria,  chapter  fifty-seyen,  intituled  an  Act  to  explain  and  ]^^  "  ^*** 

amend  the  Copyhold  Acts : 

So  much  of  the  eleyenth  section  of ''  the  Copyhold  Act,  1841,"  4  ft  5  yict. 

as  follows  after  the  words  "  substituted  in  the  place  of  such  '    '  '* 

lord,  tenant,  or  other  person  : " 

The  whole  of  the  second  section  of  "  the  Copyhold  Act,  1852  :"   is  *  16  yiet 

c.  61|  %,  2. 
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15  *  16  Tnt      The  whole  of  the  deTenth  seetion  of  "  the  Copyhold  Act,  1852 :" 
15  4(16  viot       ^®  whole  of  the  twenty-seyenth  section  of  "  tiie  Copyhold  Act, 


0.  01,  ■.  27. 


1852 


M 


BepMlnot 
toalTcet 

UtsdODA, 

rifhts 
TMtad,  te. 


Acts  not  to 
extend  to 
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cal  manors, 
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not  a  right 
of  renewal. 

Application 
of  conside- 
ration 
moneys 
in  cases 
where  en- 
franchise- 
ments 
might 
have  been 
effected 
nnder 

14  ft  16Ylet 
0.  IM. 


All  the  proyidons  of  the  Copyhold  Acts  which  anthisore  com- 
mutations hy  schedule  of  apportionment,  and  also  all  the 
proyisions  which  authorize  commutations  by  a  schedule  to  be 
prepared  by  the  steward,  and  also  all  the  proyisions  which 
authorise  enfranchisement  by  schedule  of  apportionment,  and 
also  all  the  proyisions  which  authorise  the  charging  of  en- 
franchisement or  compensation  moneys  or  the  expenses  of 
commutations  or  enfranchisements  upon  land,  are  hereby 
repealed. 

in.  This  repeal  shall  not  affect  any  commutations  of  enfran- 
chisements or  charges  already  effected,  or  any  rights  or  remedies 
attaching  thereto,  or  any  Acts  done  in  pursuance  of  the  Act  or 
proyisions  hereby  specifically  repealed,  ^or  rights  or  remedies 
yeeted  by  or  resulting  therefrom. 

IV.  The  Copyhold  Acts  shall  not  extend  to  any  manors  belong- 
ing, either  in  possesion  or  reyersion,  to  any  eodeeiastical  corpora- 
tion, or  to  the  Ecclesiastical  Commissioners  for  Enghind,  where 
the  tenant  hath  not  a  right  of  renewal. 

v.  Wheneyer  it  shall  appear  to  the  Copyhold  CommissionerB 
that  an  enfranchisement  under  the  Copyhold  Acts  is  one  which 
might  haye  been  effected  under  the  proyisions  of  the  Act  of 
the  fourteenth  and  fifteenth  of  Her  Majesty,  chapter  one  hundred 
and  four,  intituled  an  Act  to  facilitate  the  management  and  im- 
proyement  of  episcopal  and  capitular  estates  in  England,  so  long  as 
that  Act  or  any  Act  for  continuing  the  same  shall  be  in  force, 
the  moneys  or  rentcharges  which  form  the  consideration  of  such 
enfranchisement  shall  be  paid  and  applied  to  the  same  account 
and  in  the  same  manner  as  if  such  enfranchisement  had  been 
effected  under  the  said  Act  of  the  fourteenth  and  fifteenth  of  her 
Majesty;  and  all  the  proyisions  of  the  said  last-mentioned  Act  which 
affect  the  application  of  enfranchisement  moneys  under  that 
Act  shall  be  applicable  to  such  enfranchisements  as  aforesaid,  made 
under  the  proyisions  of  the  Copyhold  Acts ;  and  the  Church 
Estates  CommissionerB  and  Ecclesiastical  Commissioners  shall 
respectiyely  haye  the  same  powers  oyer  such  consideration  moneys, 
or  the  interest  accruing  thereon,  or  upon  land,  rentchaiges,  or 
securities  acquired  in  respect  of  such  enfranchisements,  and  also 


THE   COPYHOLD  ACT^    1858. 


481 


over  or  against  any  eocleriastical  oorporation  interested  therein, 
as  such  oommissioners  respectively  would  have  had  if  such  en- 
franchisement had  been  effected  with  the  consent  of  the  Church 
Estates  Commissioners,  and  under  the  provisions  of  the  said 
Act  of  the  fourteenth  and  fifteenth  of  her  Majesty  or  any  Act 
continuing  the  same:  but  where  any  ecclesiastical  corporation 
within  the  meaning  of  the  said  last-mentioned  Act  or  the  said 
ecclesiastical  commissioners  have  only  a  reversionary  interest  in 
the  manorial  rights  extinguished  by  enfranchisement,  the  con- 
sideration for  such  enfranchisement  shall  be  dealt  with  in  the 
manner  directed  by  the  thirty -ninth  section  of  "  the  Copyhold  Act, 
1852,*'  until  the  time  when  the  said  reversionary  interest  in  the 
same  manorial  rights  would,  if  the  same  had  not  been  extinguished, 
have  come  into  possession,  when  the  said  consideration,  or  any 
government  securities  in  which  it  may  have  been  invested,  shall, 
upon  petition  to  the  Court  of  Chancery,  be  paid  or  transferred  to 
the  said  Church  Estates  Commissioners,  who  shaU  be  considered 
the  parties  become  absolutely  entitled  to  such  money,  to  be  dealt 
with  as  if  they  had  come  into  possession  thereof  in  consequence 
of  an  enfranchisement  effected  under  the  said  Act  of  the  fourteenth 
and  fifteenth  of  her  Majesty. 

VI.  Notwithstanding  the  first  section  of  **  the  Copyhold  Act, 
1852,"  it  shall  be  lawful,  from  and  afler  the  passing  of  this  Act, 
for  any  tenant  or  lord  of  any  copyhold  lands  to  which  the  last 
admittance  shall  have  taken  place  before  the  first  of  July  one 
thousand  eight  hundred  and  fifty-three,  or  any  freehold  or  custom- 
ary freehold  lands  in  respect  of  which  the  last  heriot  shall  have 
become  due  or  payable  before  the  first  of  July,  one  thousand 
eight  hundred  and  fifty-three,  to  require  and  compel  enfran- 
chisement of  the  said  lands  in  the  manner  herein  and  in  the  said 
Act  mentioned :  provided  always,  that  no  such  tenant  shall  be 
entitled  to  require  such  enfranchisement  until  after  payment  or 
tender  (in  the  case  of  copyhold  lands)  of  such  .a  fine,  and  of  the 
value  of  such  a  heriot,  in  the  case  of  freehold  and  customary^free- 
hold  lands  of  the  value  of  such  a  heriot  as  'would  become  due  or 
payable  in  the  event  of  admittance  or  death  subsequent  to  the 
first  of  July,  one  thousand  eight  hundred  and  fifty-three,  and  also 
in  the  case  both  of  copyhold  and  of  freehold  or  customary  j^reehold 
lands,  of  two  thirds  of  such  a  sum  as  the  steward  would 
have  been  entitled  to  for  fees  in  respect  of  such  admittance  or 
heriot. 


Approprlfta 
tion  of  en- 
franchlM- 
ment 
money  In 
CMeofee- 
desiastieal 
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Tenant  or 
lord  of 
certain 
copThold 
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enftran- 
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Lord  or 

tonaatmaj 
eompel  ex- 
tln^ioh. 
neDt  of 
claim  to 
heiioto. 


Vn.  And  iHienu  in  many  manors  heriots  axe  by  costom  daa 
and  payable  to  the  lord  by  tenants  of  freehold  or  oostomary  free- 
hold lands  holden  of  sach  manors :  be  it  enacted,  that  at  any  time 
after  any  such  heriot  shall  be  due  and  payable  with  respect  to  amy 
such  freehold  or  oostomary  freehold  lands,  it  shall  be  lawful  for 
the  lord  or  the  tenant  to  require  and  compel  the  extinguishment  of 
all  such  daim  to  heriots,  and  the  enfranchisement  of  the  landa 
subject  thereto,  in  the  same  way  as  if  such  lands  were  copyhold ; 
and  the  same  proceedings  shall  thereupon  be  had  as  are  her^n  and 
in  the  Copyhold  Act,  1852,  mentioned  with  reference  to  the  en- 
franchisement of  copyhold  lands,  or  as  near  thereto  as  the  nature 
of  the  case  will  admit. 


Mode  of  VlJl.  When  any  lord  or  tenant  shall,  under  the  proYisions  of 

eoS^l^ffy  ^®  Copyhold  Act,  1852,  or  of  this  Act,  require  the  enfranchise- 
Ahu^^fm.  ™^°^  of  <^J  ^<^  ^®ld  of  ^  manor,  he  shaU  give  notice  in  writing 
(the  lord  or  his  steward  to  the  tenant,  or  the  tenant  to  the  lord  or 
his  steward,)  of  his  desire  that  such  land  shall  be  enfranchised ; 
and  the  consideration  to  be  paid  to  the  lord  for  such  enfranchise- 
ment, and  also  the  sum  to  be  paid  to  the  lord  in  respect  of  such  fine 
or  heriot  as  mentioned  in  the  last  proceeding  clause,  shall,  unless 
the  parties  agree  about  the  same,  be  ascertained  under  the  direc- 
tions of  the  Copyhold  Commissioners,  and  upon  a  valuation  to  be 
made  in  the  manner  following ;  that  is  to  say, 

Where  the  manorial  rights  to  be  compensated  shall  consist  only 
of  heriots,  rents,  and  licenses  at  fixed  rates  to  demise  or  fell 
timber,  or  any  of  these,  or  where  the  land  to  be  enfranchised 
shall  not  be  rated  to  the  poor's  rate  at  a  greater  amount  than 
the  net  annual  value  of  twenty  pounds,  then  the  valuation 
shall  be  made  by  a  valuer  to  be  nominated  by  the  justices  at 
a  petty  sessions  holden  for  the  division  or  place  in  which  the 
manor  or  the  chief  part  thereof  is  situate ;  provided  that  no 
justice,  being  lord,  either  in  whole  or  in  part,  of  such  manor, 
shall  take  any  part  in  nominating  such  valuer ;  subject,  how- 
ever to  these  provisoes:  first,  that  if  the  parties  agree  to 
recommend  to  the  Commissioners  any  person  to  be  the  valuer, 
such  person  shall  be  nominated  by  the  .  Commissioners ; 
and  second,  that  either  party  may,  upon  paying  the  charges 
of  his  own  valuer,  have  the  valuation  made  as  next  herein - 
afler  provided. 


-  , ^      .  —  , 
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But  when  the  manorial  rights  to  be  oompensated  do  not  consist 
only  of  rents  and  heriots  and  such  licences  as  aforesaid,  or 
when  the  land  to  be  enfranchised  is  rated  to  the  poor's  rate 
at  a  greater  amount  than  the  net  annual  value  of  twenty 
pounds,  or  where  the  valuation  to  be  made  is  of  the  sum  to  be 
paid  to  the  lord  in  respect  of  such  fine  or  heriot  as  mentioned 
in  the  last  preceding  clause,  then  the  valuation  shall,  unless  the 
parties  agree  to  refer  it  to  one  valuer,  be  made  by  two  valuers, 
one  to  be  appointed  by  the  lord,  and  the  other  by  the  tenant ; 
and  such  two  valuers,  before  they  proceed,  shall  appoint  an 
umpire,  to  whom  any  points  in  dispute  between  them  shall  be 
referred ;  and  in  case  the  valuer  or  valuers  or  umpire,  as  the  When  cwn- 
case  may  be,  shall  not  make  a  decision  and  deliver  the  parti-  ^^^^^  ^ 
culars  thereof  in  writing  to  the  lord  or  the  steward  and  to  the  J^^**^ 
tenant,  and  to  the  C!opyhold  Commissioners,  within  forty-two 
days  after  the  appointment  of  such  valuers,  or  reference  of 
the  matter  to  the  umpire,  as  the  case  may  be,  then  the  Gommis- 
sioners  shall  fix  the  consideration  to  be  paid  or  rendered  to  the 
lord ;  and  in  any  case  where,  after  notice  to  the  lord  or  to 
the.  steward  or  to  the  tenant  so  to  do,  either  party  shall 
neglect  or  refuse,  for  twenty-eight  days,  to  appoint  his  valuer, 
the  Commissioners  shall  appoint  a  valuer  for  him  as  soon 
as  may  be  after  the  expiration  of  such  twenty-eight  days ; 
and  in  any  case  where  any  valuers  shall,  for  the  space  of  when  Com 
fourteen  days  after  the  appointment,  be  unable  to  agree  in 
the  appointment  of  an  umpire,  the  commissioners  shall  appoint  umplh 
an  umpire. 


inL«Bionora 
to  appoint 


IX.  The  Commissioners  may,  by  an  order  under  seal,  extend  the  Extenaion 
time  within  which  this  Act  directs  that  any  valuer  be  appointed,  or  of  time  for 
any  act  tb  be  done  by  such  valuer  be  performed.  nSnts,  ete. 

X.  After  the  valuation  has  been  made,  or  upon  the  receipt  of  Award  of 
the  agreement  of  the  parties,  the  Commissioners,  having  made   ^^^'ent. 
such  inquiries  concerning  the  circumstances  of  the  case  as  to  them 

ahall  seem  fit,  and  having  duly  considered  the  applications  made  to 
them  by  the  parties,  may  frame  an  award  of  enfranchisement  in 
the  terms  of  the  valuation,  and  in  such  form  as  they  shall  provide, 
and  may  confirm  the  same ;  and  such  confirmed  award  shall  have 
the  same  force  and  validity  for  all  purposes  of  enfranchisement  or 
otherwise  as  a  deed  of  eni'ranchisement  now  has  under  the  provi- 
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mons  of  the  Copyhold  Acta,  or  would  have  had  under  any  proviaon 
of  the  Copyhold  Acts,  which  is  by  this  Act  repealed ;  and  for  all 
purposes  of  declaring  the  amount,  nature,  and  particolars  of  the 
compensation,  and  for  attaching  thereto  the  remedies  provided  by 
the  Copyhold  Acts,  the  same  confirmed  award  shall  have  the  same 
force  and  validity  as  an  award  made  by  valuers  or  an  umpire  under 
the  provisions  of  the  Copyhold  Acts :  provided  nevertheless,  that 
nothing  herein  contained  shall  ailect  the  right  of  the  steward  for 
the  time  being  of  any  manor  to  receive  such  sum  of  money  by  way 
of  compensation  or  otherwise  as  he  would  have  been  entitled  to  if 
such  enfranchisement  had  been  eflEected  by  a  deed  of  enfranchise- 
ment under  the  provisions  of  the  Copyhold  Acts  or  any  of  them  : 
provided  also,  that  the  Commissioners  shall,  fourteen  clear  days 
before  confirmation  of  any  such  award,  serve  a  copy  of  the  same  in 
the  form  in  which  it  is  proposed  to  be  confirmed  upon  the 
steward  of  the  manor  of  which  the  lands  to.  be  enfranchised  are 
held. 

Cora  rtnt.  ^'  Whenever  a  rentoharge  hereafter  granted  under  the  provi- 
^^ffMto  none  of  the  Copyhold  Acts  shall  be  a  rentcharge  varying  with  the 
ted  M  tithe  piioe  of  oom,  such  rentoharge  shall  not  be  calculated  in  the  manner 
now  directed  by  the  Copyhold  Acts,  but  shall  be  calculated  upon  the 
same  averages  and  variable  in  the  same  manner  as  a  tithe  oommn- 
tation  rentcharge ;  but  this  amendment  shall  apply  only  to  com 
rentohaiges  hereafter  to  be  imposed,  and  not  to  any  already  existing 
under  the  authority  of  the  Copyhold  Acts,  but  these  last-named 
oom  rentchaiges  shall  retain  their  former  character  and  inddents. 

BMrtpiii  for       xn.  The  Commissioners  shall  not  confirm  any  award  of  en- 

tion-moMj,  franohisement  where  the  consideration  is  a  gross  sum  of  money 

produced!     immediately  payable,  or  land,  until  the  receipt  of  the  person 

entitled  to  receive  the  consideration  or  compensation  money  haa 

been  produced  to  them,  or  the  oonveyanoe  of  the  land  has  been 

confirmed  by  them. 

In  oaM  of         xm.  If  the  lord  refuse  to  receive  the  enfranchisement  money 
lord.     ^     it  shall  be  dealt  with  as  is  provided  in  cases  where  the  lord  is  only 
entitled  for  a  limited  estate. 

Owners  of  XIY .  After  enfranchisement,  whether  under  the  volnntaiy  or 
chiMd  lasdB  <5onip«lK>ry  proceedings  of  "  the  Copyhold  Acts^"  the  owner  of  the 
n^^wthe  lands  so  enfranchised  shall,  notwithstanding  any  reservation  of 


rent- 
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mineR  and  minerals  in  the  said  Acts  or  in  anj  instniment  of  en-  purpows 

-,         ,  .  .      ,    ,  «  „  3.1  J-         1.  connected 

nancnisement  contained,  have  full  power  and  nght  to  distorD  or  with  the 
remove  the  soil  so  far  as  may  be  necessary  or  convenient  for  the  of^^°®"* 
purposes  of  making  roads  or  drains  or  erecting    buildings  or  surfiMe. 
obtaining  water  upon  the  said  lands :  provided  always,  that  this 
shall  not  prejudice  the  rights  to  any  mines  or  minerals,  or  to  work 
and  carry  away  the  same,  which  were  reserved  by  section  forty-eight 
of  "  the  CJopyhold  Act,  1852." 


XV.  In  the  case  of  a  corporation  or  other  lord  of  any  manor 
holden  upon  any  charitable  trust  within  the  provisions  of  the 
"  Charitable  Trust  Act,  1853,"  or  "  Charitable  Trust  Amendment 
Act,  1855,"  not  authorized  to  make  an  absolute  sale  otherwise  than 
under  the  provisions  of  the  said  last-mentioned  Acts  or  of  the 
Copyhold  Acta,  the  consideration  money  to  be  paid  for  the  redemp- 
tion or  sale  of  any  rentcharge,  or  as  compensation  for  any  enfran- 
ehisement,  may,  at  the  option  of  the  lord«  be  paid  into  the  hands 
of  the  QflUsial  Trustees  of  Charitable  Funds  acting  under  the  said 
Charitable  Trusts  Acts,  in  trust  for  the  charity  to  which  the  manor 
shall  belong ;  and  the  principal  moneys  shall  be  applied  by  the 
trustees,  under  the  order  of  the  Charity  Commissioners  for  England 
andWale8,for  the  purposes  to  which  the  said  money  if  paid  into  the 
Bank  of  England  in  the  name  of  the  Accountant  General  of  the 
Court  of  Chancery  would  be  applicable  under  the  Copyhold  Acts^ 
and  in  the  meantime  shall  be  invested,  and  the  dividends  of  such 
investments  shall  be  applied,  according  to  the  provisions  of  the  said 
Acts  relating  to  charitable  funds  paid  to  such  Official  Trustees. 

XYI.  Any  consideration  or  compensation  money  to  be  paid  to 
the  use  of  a  corporation,  lord  of  a  manor,  other  than  of  a  manor 
holden  for  charitable  purposes  within  the  meaning  of  the  "  Chari- 
table Trust  Act,  1853,"  and  "  Charitable  Trust  Amendment  Act, 
1855,"  may,  at  the  option  of  such  lord,  be  paid  into  the  hands  of 
trustees,  to  be  nominated  by  the  Commissioners  by  order  under  seal, 
in  the  same  manner  as  in  other  cases  already  provided  for  in  tho 
Copyhold  Acts,  and  the  money  shall  be  applied  by  the  trustees, 
with  the  consent  of  the  commissioners,  to  the  purposes  to  which 
consideration  or  enfranchisement  money  paid  into  the  Bank  of 
England  in  the  name  of  the  accountant  general  is  directed  by 
the  Copyhold  Acts  to  be  appUed;  and  upon  every  vacancy  in 
the  office  of  such  trustee,  or  in  case  any  such  trustee  should 

ff2 
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be  desirons  of  rengning,  or  shonld  beoome  incapable  of  acting 
some  other  person  shall  be  appointed  by  the  Gonmiiasioners  in  like 
manner. 

XYIL  Any  eompenaation  or  consideration  money  paid  for  the 

^Sl^!!^^     Qse  of  any  spiritual  person  in  respect  of  his  benefice  or  core  may, 

m  BSri     ^^  ^®  option  of  the  lord,   be  paid  to  the  "  Qovemors  of  Queen 

ami  perton     Anne's  Bounty  for  the  augmentation  of  the  maintenance  of  the 

to\^6  poor  clergy/'  and  when  so  paid  shaU  be  applied  and  disposed  of  by 

of  cuwm       ^^  ^^  governors  as  money  in  their  hands  appropriated  for  the 

Ajme*B         augmentation  of  such  benefice  or  cure  should  by  law,  and  under 

^'        the  rules  of  the  said  governors,  be  applied  and  disposed  of ;  and 

the  receipt  of  the  Treasurer  of  the  said  Governors  shall  be  a 

sufficient  discharge  for  such  money,  and  the  person  paying  the  same 

to  such  Treasurer  shall  not  be  concerned  to  see  to  the  application  or 

disposal  thereof. 

Gommcnec-  XVllL  The  commencement  of  every  commutation  or  enfnn- 
eniSmiu  chisement,  and  of  any  rentcharge,  may  be  fixed  by  the  memorandum 
ohiflement.  of  confirmation  of  the  instrument  of  commutation  or  enfranchise- 
ment, or,  in  default  of  being  so  fixed,  it  shall  take  place  on  the  day 
of  confirmation ;  but  the  commissioners  shall  have  power  to  fix 
the  day  whence  the  half-yearly  payments  of  the  rentcharge  shall 
conunence  to  be  calculated,  at  any  period  uQt  more  than  six  months 
posterior  to  the  day  fixed  for  the  commencement  of  the  oommuta- 
tion  or  enfranchisement ;  and  the  portion  of  rentcharge  which  shall 
accrue  between  the  day  of  the  commencement  of  the  commu- 
tation or  enfranchisement  and  the  day  fixed  by  the  CommiasionerB 
as  the  day  whenoe  the  half-yearly  payments  of  the  rentcharge 
shall  commence  to  be  calculated  shall  be  paid  and  recoverable 
in  like  manner  as  any  after-accruing  half-yearly  sum  ia  payable 
or  recoverable. 

Notioeto^'      XIX.  Where  any  land  proposed  to  be  enfranchised  under  this 

a^eiitotlfcexA.ct  shall  be  held  of  a  manor  belonging  either  in  possession  or 

eaiCommiB-  reversion  to  an  ecclesiastical  corporation  within  the  meaning  of  the 

MM  whm-  ^^  ^^  ^®  fourteenth  and  fiaeenth  years  of  Her  Majesty's  reign, 

in  they  are    chapter  One  hundred  and  four,  the  Eodeeiastical  Commissioners  for 

England  shall  have  notice  of  such  proceedings,  and  shall  have  the 

same  power  of  expresHing  assent  to  or  dissent  from  such  proceedings 

as  is  by  this  Act  directed  with  respect  to  persons  entitled  to  the  next 
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estate  of  inheritance  in  reyenion  or  remainder,  and  the  proTinons 
of  the  Copyhold  Acts  respecting  such  notices,  and  all  proceedings 
thereon  (except  as  otherwise  by  this  Act  is  provided,)  shall  b^  ap- 
plicable to  such  cases. 

XX.  Where  notice  or  other  writing  is  required  to  be  given  to  or  ?**Jl^*"'^ 
seETved  on  any  designated  person  or  party,  it  may  be  given  either  by 
sending  it  by  the  poet  in  a  restored  letter  to  or  by  leaving  it  at 

the  office  or  visual  place  of  abode  of  such  person,  and  all  notices 
required  to  be  given  by  theCcommissioners  or  any  valuer  (the  mode 
of  giving  which  is  not  particularly  directed)  may  be  in  the  name 
either  of  the  person  giving  the  notice  or  of  any  person  authorised 
by  the  Oommissioners  to  give  notices,  and-  all  notices  so  given 
shall  be  deemed  sufficient  notices  to  all  persons  oonoeming 
all  matters  and  things  to  which  such  respective  notices  may 
relate. 

XXI.  Whenever  by  the  Copyhold  Acts  power  is  given  or  an  Conridcn- 
obligation  attaches  to  any  person  to  pay  money  as  oonsideration  etc^miiT^& 
or  compensation  for  commutation  or  enfranchisement,   it  shall  be  charged  on 
lawful  for  such  person,  with  the  consent  of  the  Commissioners, 

to  charge  upon  the  land  commuted  or  enfranchised  the  sum  of 
money  paid. 

XXn.  Whenever  land  is  conveyed  as  oonsideration  or  compen-  value  of 

sation  for  commutation  or  enfranchisement,  and  the  person  convey-  M°en!lran° 

ing  the  same  was  absolute  owner  of  the  land  so  conveyed,  it  shall  chiwrnent 

be  lawful  for  such  person,  with  the  consent  of  the  Commissioners,  tion  may  be 

to  charge  upon  the  land  commuted' or  enfitCbchised  such  reasonable  ^     ^^ 
sum  as  in  the  judgment  of  the  commissioners  may  be  equivalent  in 
yalue  to  the  land  so  conveyed. 

XXm.  Where  power  is  by  the  Copyhold  Acts  given  to  the  lord  f^^T^l}^ 
to  purchase  the  tenants  interest  in  land,  he  shall  have  the  same  chargre  the 
right  to  charge  the  land  purchased,  and  also  the  manor  and  any  ohased!'* 
land  settled  therewith  to  the  same  uses,  as  a  tenant  has  under  this 
Act  to  charge  enfranchisement  moneys. 

XXIV  Any  expenses  incurred  in  proceedings  under  the  Copy-  Expenie* 
hold  Acts  may  be  charged  upon  the  manor  or  upon  the  land  com-   charged. 
muted  or  enfranchised,  or  upon  both,  according  as  the  obligations  to 
pay  may  attach,  or  exj»en8C8  payable  by  the  lord  may  be  paid  out 
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of  the  oompensation  or  oondderation  money,  or  be  charged  apon  the 
lentcharge  or  other  oonaidenktion  or  oompensation  for  oommulation 
or  enfiranchisement. 

Bow  eon.  XXY.  Any  charge  under  this  Act  in  respect  of  consideration  or 
moneyx,  of  oompensation  money,  or  of  purchase  money,  or  of  the  valne  of 
*^;j^y  ^  land  conveyed,  may,  when  the  parties  so  agree,  and  the  Commis- 
sioners  approve,  be  made  for  a  principal  sum  and  interest,  or 
for  a  series  of  periodical  payments,  which  at  the  termination 
thereof  at  the  period  specified  shall  leave  the  manor  or  land 
discharged. 

OrtAin  XXVI.  Whenever  by  the  provisions  of  the  Copyhold  Acts  any 

^^h^       lord  or  tenant  is  authorized  to  raise  money  upon  charge,  or  to 

^^n2d7riu     P^^^'^^^^'^'^  0'  convey  any  land,  and  to  charge  the  principal  or  the 

ttoB-money.   purchase  money  or  the  value  upon  a  manor  or  land,  then  the 

expenses  incurred  about  the  raising  of  such  money  upon  charge,  or 

incurred  about  the  purchase,  or  purchase  and  conveyance,  shall 

(but  as  distinct  from  the  general  expenses  of  commutation  or 

enfranchisement)   be  considered   for  all  purposes  or    effects  of 

charging  as  part  of  the  principal  purchase  money  or  value  to  be 

ohaiged. 

dutfyefl  tK  XXVIl.  All  other  charges  in  respect  of  expenses  of  prooeedingjB 
^Hou-  vmder  the  Copyhold  Acts  (except  the  expenses  of  a  purchase  by  a 
oeed  fiftMn  lord)  shall  be  for  such  period  as  the  parties  may  agree  and  the 
^^^  Commissioners  may  approve,  not  exceeding  fifteen  years,  and  at 

such  interest  as  stated  in  the  certificate  of  charge. 

Commis-  XXVllI.  If  by  reason  of  disputes  as  to  title  it  shall  appear 

ixTcerta^^  to  the  Commissioners  to  be  uncertain  upon  what  person  the  o«der 

cs^^At  to  pay  costs  or  expenses  shoald  be  made,  the  CommissionerB  may 

of  charge  if  tiiey  shall  so  see  fit,  grant  to  the  person  entitled  to  reodve  pay- 

forexpeoMf  m^Q^  ^f  g^^  qq^^  q^  expenses  a  certificate  of  charge  upon  the 

manor  or  land,  as  the  case  may  be,  in  respect  of  which  such  costs 
or  expenses  were  incurred,  which  shall  ''operate  in  all  respects  as 
other  certificates  of  charge  under  this  Act. 

c  rtifieate         XXIX.  Every  charge  under  this  Act  shall  be  made  by  a  oerti- 
ot  ciurge.     ficate  under  seal  of  the  Commissioners,  and  countersignel  by  the 
person  at  whoso  instance  the  charge  is  made,  to  be  called  a  certi- 
ficate of  charge ;  and  if  such  charge  shall  be  a  series  of  periodical  pay- 
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ments  which,  at  the  termination  thereof  at  a  period  speeified,  shall 
leaye  the  manor  or  land  discharged,  such  series  shall  he  specified  in 
the  certificate ;  but  if  the  charge  shall  be  a  principal  sum  bearing 
interest,  and  repayable  at  or  before  a  certain  future  date,  or  after  a 
certain  notice,  then  such  certificate  shall  specify  the  whole  amount 
of  principal  money  to  be  charged,  and  shall  contain  a  proTiso 
dedaring  that  such  certificate  shall  be  void  on  payment  of  the 
amount  thereby  secured,  with  any  arrears  of  interest  due  thereon, 
at  a  time  therein  appointed,  or  at  the  expiration  of  an  ascertained 
notice ;  and  such  certificate  shall  state  whether  the  charge  was 
made  in  respect  of  costs  or  expenses,  or  in  respect  of  consideration, 
or  compensation  money,  and  may  specify  any  place,  to  be  agreed 
upon  between  the  parties,  as  the  place  of  payment  of  the  principal 
money  and  interest  charged  by  such  certificate ;  and  the  manor 
or  land  charged  thereby  may  be  described  by  reference  to  the 
en&ancbisement  proceedings  n  der  the  C!opyhold  Acts,  or  otherwise*  > 

as  the  commissioners  may  see  fit. 

XXX.  Every  certificate  and  the  charge  thereby  made  shall  be  ^!|^^^,, 
transferable  by  endorsement  on  such  oertifioate. 

XXXI.  Whenever  a  lord  of  limited  interest  shall  be  entitled  to  l^!l  ^ 
a  certificate  of  charge  in  respect  of  enfranchisement  money  left  b<>  appur- 
chargeable  upon  the  land  enfranchised,  the  charge  shall  remain  the  manor, 
appendant  and  appurtenant  to  the  manor  (but  not  so  as  to  be  inca- 
pable of  being  severed  therefrom,  or  to  be  affected  by  the  extinction 
thereof);  and  the  certificate  of  charge  shall  state  that  the  lord 

to  whom  such  certificate  is  issued  has  only  a  limited  interest  in 
such  charge,  or  it  may  purport  to  be  issued  to  the  lord  for 
the  time  being  of  the  manor ;  and  either  of  such  statements  in 
such  certificate  shall  be  notice  to  all  persons  of  the  limited  . 
interest  in  such  charge  which  may  pass  by  transfer  of  such  cer- 
tificate. 4 

XXXn.  Every  award  of  enfranchisement,  certificate  of  charge,   stamp  duty, 
and  transfer  thereof,  issued    or   made   under  this  Act,  shall  be 
chargeable  with    the    like    stamp     duties   as  are    chargeable  in 
respect  of  deeds  of  enfranchisement,  mortgages  and  transfers  of 
mortgages. 

XXXI  [I.  Any  charge  under  this  Act  made  in  consideration  of  ^ge?  ^ 
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the  value  of  land  oonTeyed  as  oonddoation,  or  of  oonddenitkm  or 
compensation  money,  or  of  purchase  money,  or  of  the  expenses 
of  purchase  and  oonveyanoes,  shall  be  a  first  charge  on  such  manor 
or  land,  and  shall  have  priority  over  all  mortgages,  charges,  and 
incumbrances  whatsoever  a£fecting  such  manor  or  land,  (except 
tithe  commutation  rentcharges,  and  any  charges  or  rentcharges 
vrhich  may  have  been  or  shall  be  charged  upon  the  same  land 
for  the  drainage  thereof,  by  virtue  of  any  of  the  statutes  in  that 
behalf,)  notwithstanding  the  actual  priority  in  point  of  date  or 
anterior  title  of  such  mortgages,  oharges,  and  incumbranoes ;  bat 
any  moneys  already  invested  or  previously  secured  or  charged 
thereon  may  be  continued  on  the  security  of  the  same,  not* 
withstanding  the  imposition  of  the  said  charge  under  this 
Act. 

to*menw°*  XXXIV.  Any  such  certificate  of  charge  may  be  taken  by  any 
person,  although  he  may  be  the  lord  or  tenant  or  owner  of  any 
manor  or  land  charged  thereby ;  and  the  same  shall  not  merge  in 
the  freehold,  unless  the  owner  of  such  charge  shall,  by  endorsement 
upon  the  certificate  of  charge  or  otherwise,  declare  in  writing  that 
it  is  his  will  that  such  charge  shall  merge  and  cease. 
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XXXV.  The  owner  for  the  time  being  of  a  certificate  of  chai^ 
shall,  in  respect  of  any  payment  in  the  nature  of  interest  or  instal- 
ment that  may  become  due  under  the  certificate,  have  the  same 
remedies  and  be  subject  to  the  same  conditions  in  the  recovery 
thereof  as  are  by  the  Copyhold  Acts  provided  in  respect  of  rent- 
charges  ;  and  for  a  further  and  additional  remedy  in  that  behalf, 
and  in  respect  of  any  payment  in  the  nature  of  interest,  or  of  a 
periodical  payment,  or  of  an  instalment,  or  of  a  gross  principal  sum 
that  may  be  secured  by  the  certificate,  the  manor  or  land  shall  from 
the  date  of  the  certificate  stand  charged  with  the  respective  sums 
*  mentioned  in  such  certificate  to  be  payable,  and  until  such  payment 
the  owner  for  the  time  being  of  the  certificate  shall  be  deemed  to 
stand  seised  of  the  manor  or  land  as  a  mortgagee  in  fee  thereof 
and  it  shall  be  lawful  for  the  person  so  seised  from  time  to  time  to 
adopt  such  means  and  proceedings  as  a  mortgagee  in  fee  of  freehold 
land  is  entitled  to,  for  the  enforcing  payment  of  principal  sums,  or 
interest,  with  the  like  right  to  obtain  payment  of  all  attendant  and 
incident  costs  and  expenses. 


^ff^^-r  7f  •:»***'■"  '     .■ippi.mi.i'    .^.Ui«PJ4  fPnvt""*  f    .'"    l*« »'■»■'•'■- ^'ui^ 
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XXXTI.  A  certificate  of  charge  may  be  in  the  form   follow-  ^^^^^ 

ing :  of  charge. 

'  We,  the  Copyhold  Commissioners,  do  hereby  certify,  that  the 

'  land  mentioned  in  the  schedule  to  this  certificate  is  charged 

'  with  the  payment  to    A.B.,  his   ezecntors,  administrators,  or 

'  assigns,  \or  "  to  the  lord  of  the  manor  of  for  the 

'  time  being,"  as  the  case  may  5«,]  of  the  following  series  of 

'  periodical  payments ;  that  is  to  say  the  sum  of  £ 

<  payable  on  the  day  of  A.D.  ;  the 
'  furthtf  snm  of  £  payable  on  the  day  of 
'  A.D.  &c.,  [or  **  with  the  principal  sum 
'  of  £                      with  interest  thereon  after  the  rate  of 

'  per  centum  per  annum,  the  principal  to  be  repayable  in  manner 

<  following ;  that  is  to  say,"  stcOe  the  terms] ;  and  we  do  further 

<  certify  that  this  certificate  of  charge  was  made  in  respect  of  con- 

*  sideration  money  [or  in  respect  of  expenses] ;  and  further,  that 
'  after  payment  of  the  series  of  periodical  payments  above  men- 
'  tioned  [or  after  payment  of  the  principal  money  hereby  charged, 

*  and  all  arrears  of  interest  due  thereon,]  this  certificate  shall  be 

*  void.     In  witness  whereof  we  have  hereunto  set  our  hands  and 

*  the  seal  of  the  said  commissioners,  this  day  of  , 
'  A.D.  18 

The  SchedtUe, 

'  KF. 


XXXVn.  A  transfer  of  a  certificate  of  charge  may  be  in  the  JjJJJ°/^, 
form  following :  certificate. 

t  I  A.B.  of  hereby  transfer  the  within  certificate 

'  of  charge  to  CD.  of 

*  Dated  this  day  of  A.D. 


( 


A.B,* 


XXXVm.  When  land  is  held  in  undivided  shares  the  person  o^er  of 
for  the  time  being  in  receipt  of  at  least  two  thirds  of  the  value  of  ^2nd/5!* 
the  rents  and  profits  of  such  land  shall  be  the  ''  tenant "  of  such  ded  shares 
land  for  all  the  purposes  of  "  the  Copyhold  Acts."  •<  tenant." 
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Agrat  may  XXXIX.  It  shall  be  Iswfal  for  any  lord  or  tenant  of  a  manor, 
«d  by  power  or  anj  other  person  interested  in  anj  prooeedings  under  this  Act, 
cf  attorney,  j^y  ^  power  of  attorney  given  in  writing  under  his  hand,  or,  in  the 
case  of  a  corporation  aggregate,  under  the  common  seal  of  such 
corporation,  from  time  to  time  to  appoint  an  agent  to  act  for  him 
in  carrying  into  execution  the  provisions  of  this  Act;  and  all  things 
which  by  this  Act  are  directed  or  authorised  to  be  done  by  or  in 
relation  to  any  person  may  be  fully  done  by  or  in  relation  to  the 
agent  so  duly  authorized  of  such  person ;  and  every  such  agent 
shall  have  full  power,  in  the  name  and  on  behalf  of  his  principal, 
to  concur  in  and  execute  any  agreement  or  application  or  oUier 
document  arising  out  of  the  execution  of  this  Act ;  and  every 
person  shall  be  bound  by  the  acts  of  any  such  agent,  according  to 
the  authority  committed  to  him,  as  fuUy  as  if  the  principal  of  such 
agent  had  so  acted  ;  and  the  power  of  attorney  under  which  the 
agent  shall  have  acted,  or  a  copy  thereof  authenticated  by  th  e 
signature  of  two  credible  witnesses,  shall  be  sent  to  the  office  of 
the  Commissioners;  and  any  such  power  of  attorney  may  be 
in  the  form  following : 

*  Manor  of  in  the  county  of 

I  lA.B.']  of,  &c.,  do  hereby  appoint  C.D.  of,  &c.,  to  be  my  lawful 
^  attorney,  to  act  for  me  iki  all  respects  as  if  I  myself  were 
^  present  and  acting  in  the  execution  of  "  the  Copyhold  Act,  1858/ 

dated  this  day  of  one  thousand  eight 

*  hundred  and 

'  (Signed)        A.B: 

Bevocation  L-  ^f  &ny  person,  having  made  such  an  appointment  as  last 
•tSney  °'  aforesaid,  shidl  deliver  notice  in  writing  or  under  a  common  seal 
(as  the  case  may  require)  of  the  revocation  thereof  to  the  commis- 
sioners, no  act  which  shall  be  done  by  the  person  so  appointed, 
after  the  delivery  of  such  notice,  without  a  fresh  appointment,  shall 
bind  the  principal. 

hf  cIS^o?"  ^l^^'  In  any  case  in  which  the  Commissioners  of  Her  Majesty's 
di  Terence  Woods,  Forests,  and  Land  Revenues,  or  either  of  than, 
of  enfran-  on  behalf  of  Her  Majesty  in  right  ot'  her  Crown,  or  the  Chan- 
ii  c"f^*  cellor  and  council  of  the  Duchy  of  Lancaster,  on  behalf  of  Her 
manors.  Majesty  in  right  of  her  said  Duchy,  shall  at  any  time  hereafter 
have  proceeded,  in  exercise  of  the  powers  vested  in  them,  to  nego- 
tiate the  terms  for  the  enfranchisement  of  any  hereditaments  held 
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of  any  manor  Tested  inHerBiajeety  in  ri^t  of  her  Grown  or  of  her 
Duchy  of  Lancaster,  either  in  possession,  or  in  remainder  expectant 
on  any  estate  less  than  an  estate  of  inheritance,  and  either  solely 
or  in  coparcenary  with  any  subject  or  subjects,  and  a  difference 
of  opinion  shall  arise  between  the  said  Commissioners  or  either  of 
them,  or  the  said  Chancellor  and  Council,  on  the  one  hand,  and 
tlie  tenant  of  the  said  hereditaments  on  the  other  hand,  touching 
tlie  amount  of  the  consideration  money  to  be  paid  by  the  tenant  to 
the  said  Commissioners  or  to  the  said  receiver  (General  of  the  Duchy 
oi  Lancaster  for  such  enfranchisement,  it  shall  be  lawful  for  the  said 
Commissioners  or  either  of  them,  or  for  the  said  Chancellor  and 
Cuuncil,  if  they  or  he  respectively  shall  so  think  fit,  on  the  request 
oi  the  tenant,  and  upon  an  agreement  for  the  en&anchisement  being 
entered  into  by  them  or  him  with  such  tenant,  to  refer  it  to  the 
Copyhold  Commissioners  to  appoint,  as  they  are  hereby  authorized 
to  do,  some  practical  land  surveyor  to  determine  the  amount  of  the 
consideration  money  to  be  paid  to  the  said  Commissioners  or  to  the 
said  Receiver  General  of  the  Duchy  of  Lancaster,  for  such  enfran- 
chisement, and  the  award  of  such  land  surveyor  shall  be  final  and 
conclusive,  and  shall  not  be  subject  to  appeal  or  revision ;  and  the 
costs  and  expenses  of  and  incident  to  any  reference  to  the  Copyhold 
Commissioners,  to  be  made  as  herein-before  provided,  shall  be  treated 
as  costs  and  expenses  incurred  in  the  case  of  a  compulsory  enfran- 
chisement at  the  instance  of  a  tenant. 

XLII.  Any  manor  vested  in  Her  Majesty  in  right  of  her  crown  provision  aa 

in  remainder  or  reversion  expectant  on  an  estate  of  inheritance^  JtiaemSitft 

and  any  hereditaments  held  of  such  manor,  may,  with  the  consent  in  manon 

in  writing  from  time  to  time  of  the  Commissioners  of  Her  Majesty's  to  the  °^ 

"Woods,  Forests,  and  Land  Revenues,  or  any  one  of  them,  be  dealt  JI2!^j* ,, 

with  under  the  Copyhold  Acts.  eic. 

XLIII.  In  every  case  of  an  enfranchisement  of  land  held  of  ProTisionas 
any  manor  so  vested  in  her  Majesty  in  remainder  or  reversion  of  coropen. 
expectant  on  an  estate  of  inheritance,  where   the   compensation   TOchenfran- 
under  the  provisions  of  the  Copyhold  A6ta  shall  be  a  gross  sum  of  caiMJinenw. 
money,  the  same  shall  be  paid  to  such  two  persons  as  trustees  as 
shall  be  from  time  to  time  nominated  for  the  purpose  by  the  Com- 
missioners of  her  Majesty's  Woods,  Forests,  and  Land  Revenues,  or 
any  one  of  them,  and  by  the  person  who  shall  for  the  time  being 
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be  entitled  to  the  reoeipt  of  the  rents  and  profite  of  the  manor,  one 
of  such  trustees  being  from  time  to  time  nominated  by  the  oommis- 
sioners  or  one  of  them,  and  the  other  of  such  trustees  being  from 
time  to  time  nominated  by  the  person  so  entitled  for  the  time 
being :  provided  always,  that  in  any  case  in  which  the  Commis- 
sioners,  or  one  of  them,  and  the  person  for  .the  time  being  so 
entitled,  shall  not  upon  the  occasion  of  any  enfranchisemement 
agree  that  the  compensation,  if  payable  in  a  gross  sum  of  money, 
shall  be  paid  to  trustees,  the  same  shall  with  all  convenient  speed 
be  paid  into  the  Bank  of  England  in  the  name  and  with  the  privity 
of  the  Accountant  General  of  the  Court  of  Chancery,to  be  placed  to 
his  account  there  ez  parte  the  Queen's  most  excellent  Majesty,  and 
the  person  so  for  the  time  being  entitled,  and  when  so  paid  in  the 
compensation  shall  remain  to  such  account  as  aforesaid  until,  by 
order  of  the  court,  to  be  made  in  a  summary  way  upon  petition, 
alter  notice  to  the  Commissioners  of  her  Mi^esty's  Woods,  Forests, 
and  Land  Revenues,  by  the  person  who  may  be  entitled  to  the 
rents  and  profits  of  the  manor,  it  shall  be  applied  in  manner  by 
this  Act  provided. 

Appii^t^oi^  XLIV.  The  compensation  money  paid  for  any  such  enfranchise- 
enfrui.  ment  shall  be  applied  by  any  trustees  to  be  from  time  to  time  so 
nominated,  or  by  direction  of  the  Court  of  Chancery,  if  the  same 
shall  have  been  paid  into  the  Bank  of  England  to  the  credit  of  the 
Accountant  General  of  the  court,  in  the  purchase  or  redemption  of 
land  tax  affecting  the  manor  or  any  other  land  settled  to  the  like 
uses  as  the  manor,  or  in  the  purchase  of  land  of  fee-simple  tenurei 
and  convenient  to  be  held  with  the  settled  estates ;  and  until  such 
application  of  the  compensation  money,  it  may,  by  any  such 
trustees,  or  by  the  Accountant  General  of  the  Court  of  Chancery, 
under  order  of  the  court,  to  be  made  upon  application  thereto,  after 
notice  to  the  Commissioners  of  Her  Majesty's  Woods,  Forests,  and 
Land  Revenues,be  from  time  to  time  invested,in  the  names  or  name 
of  such  trusteeSjOr  of  the  Accountant  General,in  the  purchase  of  or 
upon  government  or  real  securities  ;  and  in  the  meantime  and 
until  such  securities  be  sold  or  realized  by  the  trustees,  or  pursuant 
to  any  order  of  the  Court  for  either  of  the  purposes  aforesaid, 
the  income  thereof  shall  be  paid  by  the  trustees  or  by  the  Ac- 
countant general,  under  order  of  the  Court,  to  the  person  who 
for  the  time  being  may  be  entitled  to  the  rents  and  profits  of  the 
manor. 
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XLV.  Any  land  to  be  pnichased  with  any  compensation  money 
to  be  paid  or  any  rentcharge  to  be  granted  or  awarded  as  the  con- 
sideration for  any  such  enfranchisement  shall  be  settled  to  such 
uses,  upon  such  trusts,  and  subject  to  such  powers  and  provisions 
as  will  most  nearly  correspond  with  the  uses,  trusts,  powers,  and 
provisions  then  affecting  the  manor  in  which  such  enfranchisement 
shall  be  made,  and  all  such  uses,  trusts,  powers,  and  provisions, 
shall  be  valid,  and  h&ve  full  effect,  any  law  to  the  contrary  not- 
withstanding. 

XL VI.  Upon  payment  of  the  compensation  money  as  by  this 
Act  provided,  in  any  case  in  which  such  compensation  is  made  by 
payment  of  a  gross  sum  of  money,  or  previously  to  or  contempor- 
aneously with  the  execution  of  a  deed  of  grant  or  of  an  award  by 
the  Copyhold  Commissioners  of  a  rentcharge,  in  any  case  in  which 
the  compensation  for  an  enfranchisement  shall  be  made  by  vra,y  of 
rentcharge,  the  Commissioners  of  her  Majesty's  Woods,  Forests,  and 
Land  Revenues,  or  any  one  of  them,  may  concur  with  the  person 
for  the  time  being  entitled  to  the  rents  and  profits  of  the  manor 
in  executing  a  deed  of  enfranchisement  to  the  copyholder  of 
the  land  to  be  enfrunchised,  which  shall  state  in  what  manner 
the  enfranchisement  money,  if  any,  has  been  applied ;  and  such 
deed  of  enfranchisement  shall,  when  a  memorial  thereof  is  enrolled 
as  by  this  Act  provided,  be  effectual  to  vest  in  the  copyholder  all 
the  estate,  right,  and  interest  of  the  Queen's  Mtgesty,  her  heirs  and 
successors,  in  right  of  her  crovm,  and  of  all  other  persons  interested 
therein  under  the  settlement  of  the  manor  in  the  land  enfran- 
chised, either  absolutely  or  subject  to  such  reservations  as  may  be 
agreed  Upon ;  but  nothing  contained  in  this  Act  with  reference 
to  enfranchisements  by  awards  of  the  Copyhold  Commissioners 
shall  apply  to  manors  in  which  her  Migesty,  her  heirs  or  succes- 
sors^ may  have  any  estate  or  interest  in  possession,  reversion,  or 
remainder. 

XLvil.  The  keeper  of  land  revenue  records  and  enrolments 
shall,  for  the  purpose  of  preserving  a  record  of  such  enfranchise- 
ments as  last  aforesaid,  from  time  to  time  provide  a  book  or  books 
in  which  shall  be  entered  a  memorial  of  every  deed  of  enfranchise- 
ment of  land  held  of  any  manor,  and  of  every  avrard  or  grant  of  any 
rentcharge,  and  of  every  deed  of  conveyance  which  shall  be  exe- 
cuted upon  the  purchase  of  land  vrith  moneys  arising  from  the 
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enfranchisement  of  lands  within  any  such  numor  (such  lart-men- 
tioned  memorial  being  in  every  case  accompanied  by  a  plan  of  the 
land  purchased)  ,  and  every  such  memorial  shall  be  under  the  hand 
of  one  of  the  parties  to  the  deed  of  enfranchisement,  or  conyeyanoe, 
award,  or  grant ;  and  no  such  deed,  award,  or  grant  shall  have 
effect  until  tbere  be  written  thereon  a  certificate  signed  by  the 
keeper  of  land  revenue  records  and  enrolments ;  that  a  memorial 
thereof  hath  been  lodged  at  the  office  of  land  revenue  records  and 
enrolments ;  and  in  the  absence  of  evidence  to  the  contrary  of  the 
fact  stated  therein  such  certificate  shall  be  admissible  in  evidence 
in  any  court  of  justice  or  before  any  person  now  or  hereafter  having 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  or  examine 
evidence,  without  proof  of  the  signature  thereto,  or  of  the  fiiet  that 
the  person  signing  or  purporting  to  sign  the  same  is  the  keeper  of 
land  revenue  records  and  enrolments  for  the  time  being ;  and  a 
copy  of  the  enrolment  of  the  memorial,  certified  in  the  manner  pro- 
vided by  an  Act  passed  in  the  sixteenth  year  of  the  reign  of  her  pre- 
sent Majesty,  chapter  sixty-two,  section  eight,  shall  be  receivable 
as  evidence  of  the  deed  or  facts  referred  to  in  such  memoriaL 

XLYIIL  Every  trustee  so  nominated  by  the  CommisaionerB  of 
her  M^esty's  Woods,  Forests,  and  Land  Revenues,  or  one  of  them, 
shall  be  absolutely  indemnified  by  the  said  Commissioners,  for  the 
time  being,  out  of  the  rents  and  profits  of  the  possessions  and  land 
revenues  of  the  crown,  of  and  from  all  such  costs,  charges, 
damages,  and  expenses  (if  any)  as  he  may  in  anywise  whatsoever 
incur  or  be  put  to  in  consequence  of  having  been  so  nominated,  and 
which  he  may  not  be  able  to  obtain  repayment  of  out  of  the  tmat 
moneys. 

XLIX.  The  Commissioners  of  her  Majesty's  Treasury  may  direct 
what  reasonable  fees  shall  be  from  time  to  time  paid  in  respect  of 
the  revision  and  enrolment,  as  by  this  Act  provided,  of  any  such 
deed  of  enfranchisement  or  conveyance  of  any  land  to  be  so 
purchased,  and  such  fees  shall  be  deemed  to  be  part  of  the  expenses 
of  the  enfranchisement  or  purchase,  as  the  case  may  be,  and  shall 
be  paid  or  be  recoverable  accordingly. 


Provisionaa  L.  Any  manor  vested  in  her  Majesty  in  right  of  her  crown 
heldinjouit  ^  possession,  remainder,  or  reversion,  in  joint  tenancy  or  co- 
tenancy parcenary  with  any  subject,  may,  so  far  as  regards  the  rights  and 
erown.  interests  of  such  subject  and  of  the  tenant  of  such  manor,  be  dealt 
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with  under  the  Copyhold  Acta,  and  the  provision  of  this  Act  in 
r^aid  to  enfranchisements  in  manors  yested  in  her  Majesty  in 
right  of  her  crown  in  remainder  or  reyersion  expectant  on  an  estate 
of  inheritance  shall  apply  to  manors  so  vested  in  her  Majesty  in 
joint  tenancy  or  coparcenary  with  any  subject,  so  far  as  respects 
the  share  or  interest  in  any  such  manor  to  which  her  Majesty  may 
be  so  entitled. 

LI.  In  the  construction  of  this  Act  the  words  "  ecclesiastical 
corporation  "  shall  not  be  taken  to  extend  to  or  include  the  cathedral 
or  house  of  Christ  Church,  Oxford. 

LII.  This  Act  shall  be  taken  and  construed  as  part  of  the 
Copyhold  Acts,  and  may  be  cited  either  generally  under  the  term 
"  the  Copyhold  Acts  "  or  specifically  as  '*  the  Copyhold  Act, 
1858." 


"  Ecclesiflk 
ticftl  corpo- 
ration" not 
to  extend 
to  Christ 
Church, 
Oxford. 

Act  to  be 
part  of  the 
Copyhold 
Acta. 
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AlMndonment,  of  customary  rights    . 

• 

196 

of  rights  of  common. 

• 

280 

Abbey  Lands,  sorreys  of,  when  evidence, 

• 

268 

Acts  of  Parliament,  customs  when  altered  by, 

• 

10,24 

what  statutes  apply  to  copyholds, 

• 

110 

rule  as  to  general  statutes, 

• 

110 

Acte  extended  in  favour  of  copyholders, 

• 

112 

Admittance 

on  voluntary  grant, 

• 

66,  67 

on  surrender,                  .                . 

• 

67 

express  or  implied. 

69,  62,  68 

,  70,  189 

60,61, 

164,  260 

separate  when  necessary. 

• 

61,  260 

though  several  in  one  instniment. 

• 

60,  260 

order  to  be  followed, 

• 

164 

lord,  when  compelled  to  make 

10,  78,  74 

may  be  by  attorney,             •    . 

• 

72.  79 

but  only  by  pemussion. 

• 

72 

tenant  not  compelled  to  take, 

• 

74 

except  by  special  custom, 

74. 

188,  140 

must  be  enrolled. 

• 

69,  140 

even  if  made  by  implication,     . 

• 

69 

who  may  make. 

* 

139 

steward's  authority  to  make,     . 

• 

69 

must  accord  with  surrender. 

• 

61,  162 

trusts  when  noticed  in, 

• 

27,  78 

seizure  quousque  to  compel, 

• 

140 

forfeiture  in  default  of 

• 

140 

re-admittance  when  required, 

• 

74 

qwnuqm,  nature  of, 

• 

88,170 

fees  on  admittance, 

267, 

260,  262 

GO 
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fliMt  Oil  admtttMiee,  «m  Furai 

aemption  from  du^  of, 

28S 

of  purchMer, 

59 

of  porrhainr  from  fliirreiid«ree, 

70 

of  dOTlBOOf       •                      .                      .                      . 

86 

of  derisM  of  mimnderee, 

70 

of  mortgagee. 

81 

of  heir. 

186, 189 

of  heir  pnwented  by  deriaeee. 

88 

of  penoni  under  dinbility, 

73,  157 

of  oommtttee  of  Innatic, 

141 

of  gurdten. 

157 

of  gwffdieii  lo  take  idmittaDoe,     . 

157 

of  tenant  for  yeara, 

42 

of  his  ezecntora, 

42 

husband  of  termor  does  not  require. 

4S 

of  widow,       .               •                .               . 

189,  150,  151 

of  widower, 

139, 154 

of  widower  of  surrenderee. 

154 

under  power  of  appointment, 

88 

Admitting  lord,  fine  on  death  of. 

160 

AdTanoement,  presumption  of,  on  purchase  of  copyhold  i 

for  lives,        29 

AdTOwaon,  when  subject  to  custom, 

11,  125. 

appendant  to  demesnes, 

14 

appendant  or  in  gross, 

14 

appendant,  when  passing  by  copy, 
in  gross,  if  grantable  by  copy. 

16 

19 

Agistment,  of  cattle,  when  allowed, 

224 

AUotmenta,  held  under  different  titles, 

263 

steward's  fees  on  purchase  of, 

263 

award  to  distinguish  titles, 

264 

under  Local  Acts  may  be  exchanged, 

106 

Ancient  demesne,  a  variety  of  socage. 

7 

nature  and  incidents  of  tsnnre,                   7,  8, 

115,  147,  156 

evidence  of  tenure, 

8,  267 

copyholders  in  manors  of. 

8 

customary  freeholders  in. 

8 

free  tenants  in,               .                .                . 

8 

whether  extendible  for  judgment, 

268 

Amercement,  in  customary  court. 

248 

Apportionment  Act, 

800 

Apportionment,  schedule  of, 

298 

enfranchisement  by, 

298 

of  rents  for  commutation  and  enfranchisement, 

298,800 

of  rents  and  aerrices. 

190 

of  rents  from  customary  lands,    . 

126 

Approvement,  what  it  is,      . 

234 

when  valid, 

284 

what  is  sufficient  pasture. 

234 

only  against  common  of  pasture,    . 
vcher  rights  how  ailected  by, 

234 

234>S35,236 
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Arbitrary  fine,  see  Finv 

Asaesaioiiable  manors,  enfranchisemeiktB  in, 

Assignment,  none  of  curtesy  in  gsyelkind  land,    . 

of  equitable  interests  in  copyholdSf 

of  freebeuch,  to^  precede  entry, 

when  not  required, 

how  claimed  by  widow, 

of  customary  curtsey, 

offreebench. 
Assise,  rents  of,  . 

Attainder,  effect  of,  .  .  • 

Attendant  terms, 
Attorney,  surrender  by, 

admittance  by, 

conditions  of  sale  respecting  appointment 
Award,  to  divide  intermixed  lands, 

to  distinguish  titles  to  allotments, 

on  enfranchisements,     . 

what  it  includes,     . 

declaration  to  be  annexed, 

confirmation  by  Commissioners, 


B. 

Bailiff,  surrender  into  hands  of, 

of  court-leet,  duties  of, 

of  copyholders'  court,    . 
Bankruptcy,  conveyance  of  copyhold  after, 

freebench  b&rred  by, 
Base-fee,  in  copyholds, 
Benefice,  copyholds  how  annexed  to, 
Border-law,  how  proved, 
Border-service,  what, 
Borough-English,  nature  of  custom,    . 

general  custom, 

analogous  customs,  • 

limitation  to  heirs  in,     . 

effect  of  custom  on  tithes, 

on  rents,        * 

fairs,  markets,  and  other  profits. 
Botes,  see  Estotbks 
Boundaries,  effect  of  confusion,    . 

condition  of  sale  as  to 

of  intermixed  lands,  how  ascertained, 

of  glebe  how  ascertained, 

of  lands  in  ecclesiastical  manors, 

to  be  shown  in  claiming  heriots, 

or  customary  reliefs, 

otherwise  in  case  of  rents  and  fines, 

tenant's  duty  to  preserve, 

OO  2 


of, 


297 

166 

.  87,90 

150 

150 

161 

166 

147 

.  5,190 

• 

202,208 

.  28,80 

66 

'72 

,  78,  141 

79 

109 

264 

821 

822 

828 

828,  824 

59 

• 

240,248 

248 

• 

101 

168 

• 

88,  84 

• 

102 

277 

• 

6,277 

8,  9, 

116,  116 

117,  118 

119, 

120,  121 

88 

18 

121,  126 

126 

77 

77 

108 

109 

109.  814 

176 

189 

176,  189 

206 
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forfeiture  of  copyholdi  for  oonAisiiig,     . 

■ 

206 

remedies  for  oonfcuion. 

207 

of  manor  how  proved, 

270, 

272,  273 

evidence  aa  to,  generally, 

272 

reputation, 

• 

272 

verdicts  in  old  suits,  as  to, 

272 

•urvejs,  terriers,  maps, 

273, 

274,  275 

presentments  at  courts. 

273,  274 

private  surveys  and  records,   . 

• 

276 

admitted  as  declarations  against  interest. 

275 

Burgage  tenure,  its  nature  and  incidents, 

• 

7,9 

descent  in,    . 

115,  116 

dower  and  curtesy  in,            , 

9. 

147,  156 

evidence  of,                   .                .               . 

269 

Burial  places,  enfranchisement  to  provide 

m 

890 

Bye-laws,  for  regulating  common. 

221,  245 

in  court-leet, 

m 

241 

by  special  custom. 

246 

strangers  how  affected  by, 

m 

245 

made  under  18  Geo.  8.  c.  81, 

256 

8S§  HOMAGV 

Capitulsr  estates,  Acts  for  management  of, 

enfranchisements  in, 
Cattlegate,  when  of  copyhold  tenure, 

how  exchanged. 
Certificate  of  charge,  its  nature  and  effect,    . 
Certificate  of  expenses,  on  compulsory  enfranchisement. 
Charge,  created  by  tenant  in  tail, 

on  compulsory  enfranchisement, 

ChariUble  Trusts  Acts, 
Charitable  uses,  conveyance  of  copyhold  to, 

by  deed  and  surrender  enrolled 


807 
807 

17 
105 
810 
826 

87 

828 

107,  805 

64,  68,  69 

69 


Chattel  interests,  in  copyholds,  other  than  terms  of  years,  41,  42, 43, 44 
Church  Building  Acts,  conveyances  under,  64 

enfranchisement  under,  .  .  381 

Church  Estates  Commissioners,  enfranchisement  with  consent  of        806 

investment  of  consideration  by,  306 

or  by  Court  with  their  consent,  .  807 

Churchyard,  conveyance  by  infisnt  to  provide,  64 

enfranchisement  of  copyhold  for,  380 

Clay,  customary  rights  of  taking,  .217 

Coal,  customary  rights  of  taking,  .       211,217 

CoUc^  Estates,  enfranchisement  of,  296,  806 

boundaries  how  settled  in,      .  .        109, 814 

Committee  of  Lunatic,  grant  by  steward  with  advice  of,  56 

admittance  of,        .  78,  141, 157 

Common,  right  of,  when  subject  of  copyhold  tenure,  16, 19,  20 

common  appendant  when,      ...  16 
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common  in  groes  whether,  . 
fold-oonne  distingnished  from  common, 
common  how  claimed,    . 
hj  freeholders, 

bj  copyholders  under  custom, 
or  prescription  outside  manor, 
copyholders  have  not  common  appendant, 
or  common  o(  vicinage, 
a.  CUui^/icaiion  qfrighU, 

common  of  pasture  appurtenant, 

reciprocal,  in  open  fields, 

common  of  estovers, 

lights  to  take  fane,  fern,  thorns,  hay,  rushes, 

common  of  turbary, 

of  coals  for  fuel, 

of  taking  stone,  clay,  sand,  mineral  ores,  &e. 

common  of  piscary, 
6.  R^guUitM  ofeustonuay  common, 

must  be  certain,  reasonable,  limited, 

instances  of  void  customs, 

'not  to  be  taken  for  sale, 

other  limitations,    . 

limitations  in  foraets, 

by  manorial  bye-laws, 

rights  confined  to  ancient  tenements, 

exceptions  to  rule, 
0.  Ri^hU  of  lord 

extent  how  determined, 

as  to  mines  and  trees, 

rabbit-warrens, 

buildings  on  wastes, 
d.  Rights  of  commoners 

have  no  estate  in  the  land, 

cannot  interfere  with  soil, 

right  when  severable,     . 

agistment  of  cattle  when  allowed, 

commoner  cannot  bring  trespass, 

actions  and  suits  by  commoners, 

inspection  of  documents, 

distress  damage-feasant, 

remedy  against  surcharge, 

incidental  rights,     . 

ingress  and  egress, 

abatement  of  obstructions, 

representative  salts, 

who  are  proper  parties 
«.  Extinguishment  of  right 

by  unity  of  sebin, 

right  when  suspended  and  revived 

lost  by  enfranchisement, 

except  under  Copyhold  Acts, 


16,  19,  81 
81 
216 
215 
816 
216 
217 
218 

216 
816 
816 
&e.  817 
217 
211,  817 
817 
217 

819 

219,  820 

880,  884,  226 

220,  881,  824 

221 

821 

828 

228 


822 
222 
288 

828 

288,884 

224 

824 

18,826 

835,266 

256 

856 

826,  226 

826 

226 

286 

827 

228 


227, 


228 
228 
228 
228 
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or  when  daimed  outride  manor, 

Qiilesf  re-granted, 

release  and  abandonment, 

effect  of  non-naer, 

deetroction  or  alteration  of  tenemeut, 

loM  by  sereranoe,   . 

by  inclosure, 

under  agreement,    . 

or  encroachment, 

Act  of  Parliament, 

local  coatom, 

General  Indosnre  Act, 

approToment  by  lord, 

^ect  of  Statute  of  Merton,     . 

approvement  when  allowed, 
/.  Bt^ulation  of  common* 

bye-laws  made  by  homage, 

•tint  of  pasture, 

drift  of  common  by  custom, 

temporary  inclosnres  by  custom, 

bye-laws  not  to  be  made  in  court-leet, 

what  bye-laws  allowed, 

how  far  binding  strangers, 

bye-laws  under  18  Geo.  8,  c.  81, 

homage  may  abate  encroachments, 

but  not  determine  private  right, 
See  Inolosurb 
Oommon  fields,  share  in,  may  be  copyhold, 
exchange  of  lands  in, 
intermixed  lands  in, 
boundaries  how  ascertained, 
reciprocal  rights  of  common  in. 
Acts  for  improvement  of. 
Common  socage,  tee  Tknvrv 
Commonable  cattle,  how  defined, 
Commonable  lands,  distinguished  horn  intermixed  lands, 
in  common  fields, 
subject  to  common  of  vicinage, 
subject  to  General  Indosure  Act, 
Commutation  of  services,  of  suits,  services,  heriots,  &c.  8, 
by  agreement  or  under  Copyhold  Acts, 
scheduled  commutations, 
conrideration  for  commutation, 
reservation  of  minerals,  &c. 
grants  of  easements  upon, 
recovery  of  fines  after, 
effect  of,  upon  customs. 
Compensation,  for  steward  on  enfiranchisement, 
Condition,  estates  upon, 

a.  conditional  fee,  natore  of, 

enlargement  of. 


229 
229 
230 

230,281 

231,  282 
283 
238 
288 

283,244 
238 

233,286 
233 

238,234 
234 
236 

221,  241,  245 
221 
226 
237 
241 
245 
245 

245,246 
244 

244,278 

17 
101,  105 
101,  109 
108, 109 
216 
233 

218,  221 

110 

216.  221,  238 

218 

18,  233 

179,  181,  190 

291 

291 

292 

891,  818 

813 

293 

147,  156,  294 

299,  316 

83 
34 
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in  copyholds,  when  entails  not  allowed. 

88,  M 

oondituxnal  fee  in  tniai-estate, 

28 

descent  of  oondttion, 

124 

when  to  cottomary  hdr. 

126 

entry  on  breach, 

171 

no  fine  on  entry, 

172 

h.  Conditional  tnrrender,  mortgage  of  oopyholdB  by, 

81 

covenant  to  make, 

81 

benefit  of  oorenant  how  aadgned,    . 

82 

coremmtB  for  title  on. 

82 

covenants  to  secure  renewab, 

82 

power  of  attorney  to  make, 

82 

transfer  of  moft|pige  by. 

82 

discharge  of. 

83 

release  when  neoessary. 

88 

wanrnnt  of  satisfiMtion, 

88 

agreement  to  make, 

88 

172 

See  MoRTOAOB 

c.  Dormant  surrender,  nature  of. 

84 

to  give  effect  to  will. 

84 

revocable  ftnd  temponry» 

84 

effect  on  joint-tenancy, . 

84 

Conditions  of  sale,  as  to  costoms. 

76 

confusion  of  boondaiiea. 

77 

intermixed  lands. 

77 

as  to  distingwiwhing  tenvie,    . 

77 

identity,          .... 

77 

costs  and  expenses. 

78 

admission  and  soirender  by  attorney, 

78 

as  to  grants  from  waste. 

79 

consent  of  homage. 

79 

as  to  tenure  of  lands, 

79 

what  inddents  should  be  mentioned, 

80 

Cmistractive  Trusts,  nature  of. 

28 

resulting  trust. 

28,  29,  49, 62 

vendor's  lien 

28 

defective  execution  of  power. 

28 

election. 

28,  162 

equitable  mortgage. 

.   28,88 

trustee's  renewal,    .               .               .               . 

28,  61,  62 

tenant  for  life,  renewal  by. 

61 

26,91 

rules  as  to  contingent  remainders, 

27 

devise  of. 

86 

conveyance  of,                 .                .                . 

63,  91,  92 

descent  of,          .    . 

124,  126 

fine  payable  for. 

171 

Contribution  to  fine,  how  compelled  in  equity,    . 

176 

Conventionary  estates,  in  Cornwall,  nature  of, 

62 

how  enfranchised, 

297 
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CmiTeytiice  of  copyholds,  genend  rale, 

.     2,65 

of  customary  freeholda, 

6,58 

of  tenanUiight  Uod, 

.      6,58 

of  copyholds  proper, 

55 

of  copyhold  serered  from  manor,    . 

2,  15,  55,  90 

of  equitable  estate, 

70,90 

of  married  woman's  estate. 

91 

of  contingent  estate, 

.     63,  91,  92 

Co-paroeners,  natnre  of  their  estate, 

27.  74,  179 

ooDTeyances  and  releases  by, 

27 

admittance  of,         . 

74,  143 

admittance  how  oompelleda 

143 

fines  and  fees  payable  by. 

169, 174,  177,  262 

tanrices  how  discharged  by, 

179 

Copyhold,  origin  and  nature  of  tenure, 

1.4,6 

copyholds  proper, 

5 

customary  freeholds, 

».5 

tenant-right  lands, 

6 

«.  Smlffeeti  ofeopyhoid  tenur€ 

general  rule. 

15,  22 

customary  manors. 

15 

underwocNl  or  herbage, 

16 

frirs,  markets,  &c. 

16 

not  incoiporeal  hereditaments, 
new  copyholds  from  wastes, 

16, 19,  21,  22 

17 

foreshore  or  river-bed, 

17 

shares  in  common  fields, 

17 

separate  pasturage, 

17 

tonsure  of  meadows, 

18 

dole-woods, 

18 

sheep-heaves. 

18 

fold-course  or  sheepwalk. 

21 

not  tithes  impropriate, 

19 

6.  Cuatomiof, 

general  and  particular, 

22 

requisites  of  custom, 

.    28,24 

e.  SttaUt  in. 

reversionary,  custom  as  to. 

26 

contingent,  rule  as  to,     . 

27 

undivided  estates, 

27 

equitable  estates. 

27 

constructive  and  resulting  trusts, 

28,  29,  49 

terms  of  years  in, 

SO 

shifting  and  springing  uses,    . 

81 

what  estate  may  l^  granted  in'  copyholdi 

I,      26,  81,  44,  48 

where  a  fee-simple,                 .    . 

31 

or  only  customary  entail. 

31 

or  estates  for  lives  or  years,    . 

.    81,48 

maximum  of  estate  how  determined. 

81 

less  estate  may  be  granted,    . 

.    31,48 

TT 
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d,  Eitatea  tn  copyholds  of  inheritane$, 

outomaiy  fee-simple, 

conditional,  qualified,  or  base  fee, 

costomaiy  entail, 

life-estates, 

by  cnstom  or  act  of  partj, 

tenancy  pur  autre  vie, 

generid  occupancy, 

special  occupancy, 

descendible  freehold, 

quasi-entail, 

chattel  interests, 

leases  for  years, 

tenancy  at  will, 

creditor's  estate  by  elegit. 
See  Entail 
e.  Eatatee  in  eopyholde  for  Uvea 

West  ot  England  tenure, 

lives  in  possession  or  reversion, 

lives  successively, 

lives  jointly,    . 

for  one  life  only,     . 

for  joint-lives  of  lord  and  tenant, 

power  of  first  life  to  bar  the  others, 

what  estates  may  be  granted, 

special  occupancy, 

resnltixig  trusts, 

right  of  renewal,     . 

of  nominating  successor, 

preference  in  renewal, 

option  of  renewal, 

renewal  by  trustee, 

600  COPTKOLDS  VOR  LiTBS  «nd 

/.  Satatea  in  copy  holda  for  yeara 

oonventionary  estates, 

right  of  renewal, 

terms  not  renewable. 

See  C0PTHOLD8  roB  Ysa&b 
g.  Conveyance  of  copy  holda 

customary  methods, 

statutory  conveyances, 

severed  copyhold  how  conveyed, 

of  equitable  estate, 

by  surrender  in  what  cases, 

assignment,  • 

bargain  and  sale, 

deed  of  married  woman, 

rights  of  entry, 

contingent  and  future  estates, 

release  when  used, 

lease  for  years. 


82 

82 

33 

89 
89 

8C 

)  85, 87 
40 

40,49 
41 

41 
41 

4 

1 

42 
48 

44 

I 

45 

45,46 

47 
47 

47 
47 

48 
48 

49 
49 

50,211 
50,211 

61 
51 

61 

Tbmav 

rT-m 

OBT 

52 

■ 

52 

52 

• 

55 

.    55,94 

2,1 

5,  55,  90 

90 

• 

90 

.    90,91 

• 

90 

91 

• 

92 

92 

• 

92 
98 
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See  Admittanov 

EZCHAMGB 

MoRTOA«B 

Pabtition 

SVRftBNDBR 

A.  what  etaiutee  appfy  to  ecpykolde 

general  rale, 

110 

raienlActs,    . 
oedaratoiy  Ads,     . 

110 
110 

Statute  of  Uses, 

111 

General  Indorare  Acti, 

111 

Lendi  Cl«uet  Act, 

111 

penfti  itntotes. 

112 

ttattttei  effectiiif  priirate  interest,     . 
Acts  when  extended  to  oopyholds, 

112 

112 

Statute  of  Merton, 

112.  118 

Statutes  of  Approrement, 

US 

Stamp  Acts, 

118 

•.  Incidenit  ofoopyhMe 

descent,    .               .               .               . 

116 

freebench. 

45,146 

curtesy,    .               .               .               . 

158 

1S7 

fines,  classified, 

159 

fealtj  and  suit  of  court, 

178 

henots,    •               .               .               . 

170 

escheat,    . 

200 

forfeiture,         • 

200 

for  felony, 

202 

for  waste. 

208 

alteration  of  boundaries, 

206 

207 

neglect  of  services, 

209 

estoTers,  right  of. 

209 

ownenhip  of  tresa  and  mines. 

210 

rights  of  common. 

214 

copyhold  courts. 

239 

oourt-roUs, 

254 

steward's  fees. 

256 

extinguishment, 

286 

commutation  of  senrioes, 

290.291 

enfiranchisement, 

288 

at  common  law, 

284 

under  Copyhold  Acts, 

294 

voluntary. 

299 

compulsory, 

814 

under  other  Acts, 

831 

f 
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Copyholds  for  lives, 

distingmahed  from  life-eststes  in  copyholds  of  inheritsnee,     88 
in  some  manors  all  copyholds  granted  for  lives,  or  one 
set  of  copyhold  tenements,  or  one  set  of  customary 
freeholds,  .    31,  44 


tenure  where  most  freqnent,   . 

West  of  England  tenure, 

tenures  in  the  See  of  Worcester, 

in  tenant-right  estates, 

for  lives  successively, 

to  two  or  three  henefidally, 

to  one  in  possession  and  three  in  reversion, 

two  in  possesrion  and  two  in  reversion, 

possession-life, 

open  reversion. 

to  several  jointly,    .... 

joint-lives  in  possenion  and  joint'lives  in  reversion,. 

joint-lives  of  tenant  and  admitting  lord, 

tenant-right  of  renewal. 


44 

45 

46,46 

47 

45,  47,  49 
45 
45 
45 
45 
46 
47 
47 
47 
50,211 


50,  168,  299 
815,  828,  829 
50 


51 
48 
49 


49 

49 

45,  46,  150,  154 

45, 46,  48,  49 

48 

49 

46,121,124,187 

121,  137 


how  ascertained, 

enfranchisement, 

power  of  nominating  sueceesor, 

preferential  claims  to  renewal, 

demise  to  three  for  lives  of  two,  or  for  one  life, 

quaUfied  life-estate,        .... 

to  one  and  his  heirs  or  personal  representatives  for 

certain  lives,  .... 

demise  for  years,  .... 

widowhood  estates  in  copyholds  for  lives, 
who  is  beneficial  owner, 
the  first  taker,  • 

doctrine  of  resulting  trusts, 
descent  of  copyholds  for  Uvea, 
of  tenant-right  of  renewal, 
heir  of  purchaser  cannot  sue  on  oonvenants  for  title 

before  admittance,  .76 

trust  going  as  personalty,        «  46,  47 

custom  for  first  taker  to  bar  subsequent  lives,      48,  49,  62,  279 
for  tenant  in  possession  to  have  veto  on  fresh  grant,  48 

trustee  renewing,    .  .  28, 51 

eodesiastiGal  corporations  allowed  to  purchase   from 

their  tenants,  .  107, 296 

having  regard  to  right  or  habit  of  renewal,  107 

ownership  of  trees  and  mines,        .  211 

enfranchisement,  .  815, 828, 829 

fines  payable  for,  sss  FiNSS 
Copyholds  for  years,  copyholds  proper,  81,  41,  52 

customary  freeholds,  ...  52 

oonventionary  estates,    .  .52,  297 

with  right  of  renewal,  ...  52 
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62 
169 
291 
290 

59 


107 


mles  reUting  to,  .... 

executor  pays  tine  for, 

Copyhold  Acts,  enumerated,  .... 

enfrADchuement  under, 

Corpormtion,  lord  may  refuf  e  to  admit, 

eodenasticfld,  may  exchange  with  thdr  copyholders  or 

others,  .... 

may  purchase  copyholders*  interests,  107,  296 

haying  regard  to  right  of  renewal,  107,  296 

or  habit  (rf  renewal,         ....        107 
and  interests  of  sub-lessees,  296 

boundaries  how  ascertained,  109,  814 

enfranchisement  of  copyholds,  see  ENraANCuiSEMSNT 

Costs  of  vendor,  how  borne,  .78 

special  conditions  as  to,  .  78 

of  commutation  how  paid,  292,  811 

of  enfranchisement,  811,826 

certificate  of  charge,        ....         811 
subject  to  control  of  Commissioners,  826 

of  petition  for  payment  of  enfranchisement  money  to 
limited  owner,  .... 

of  partition  on  enfranchisement  under  Ecdesiastical 
Estates  Acts,  .... 

Courty  manorial,  now  rarely  held, 
except  for  copyholders, 
proceedings  m,  how  proved,   . 

1.  Court'baron^  essential  to  legal  manor, 

constitution  of, 
freeholders  are  the  judges, 
the  steward  is  registrar,  . 
how  often  held, 
lord  compelled  to  summon, 
restrained  frt>m  summoning,   . 
mode  of  summoning, 
duties  of  jury, 
number  of  jurors, 
bye-laws  made  in,   . 
not  forfeited  by  non-user, 

2.  C<mri'le«tt  a  franchise  appurtenant  to  many  manors, 

nature,  origin,  and  description  of,  . 

view  of  frankpledge  in, 

jurisdiction  of, 

duties  of  steward  and  bailiff,    . 

jury  how  impanelled, 

functions  of  jury, 

jury  to  consist  of  twelve  men, 

giving  unanimous  verdict, 

to  present  nuisances, 

not  to  make  bye-laws, 

forfeited  by  non-user, 


11,  12 


*  . 


802 


807 
239 
289,243 
283.284 
14,  239,  270 
242 
242 
242 
289 
289 
289 
244 
244 
247 
221,  241,  246 
275 
.  13,240 
840 
240 
840 
240,248 
241,247 
241 
247 
247 
241 
241 
275 
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8.  Copyholden*  court,  inddent  to  every  manor  with  copy 
holds, 
even  when  manor  is  a  copyhold, 
cannot  be  held  by  grantee  of  the  freehold 

hold  tenements, 
tenants  bound  to  attend, 
snit  of  court  how  compelled,   . 
forfeiture  for  non-attendance, 
nature  and  constitution  of  court, 
functions  of  lord,  steward,  and  baiUflT, 
often  called  court- baron, 
and  jury  called  the  homage, 
court  how  summoned, 
style  of  court, 
duties  of  jury, 
number  of  jurors, 
what  will  be  a  good  Terdict,    . 
indosure  with  consent  of  homage,     . 
with  consent  of  freeholders, 
land  held  as  copyhold, 
consent  of  homage  necessary, 

Sroyisions  of  Copyhold  Act,  1841,  . 
ye-laws  to  regulate  common  in, 

court  not  lost  by  non-user,     . 

grants,  admittances,  &c.,  need  not  now 
in  court, 
4.  Court  of  Survey,  evidence  of  boundary  from  present- 
ments in, 

presentments  to  be  signed, 

and  made  ante  litem  motam,  . 
Court-rolls,  evidence  of  copyholders'  title,  . 

except  tenant-right  estates, 
to  be  kept  by  the  steward, 
as  agent  for  the  lord, 
80  as  to  form  registry  of  title, 
open  to  inspection  of  persons  interested, 
who  are  so  interested, 
not  enfranchised  copyholders, 
except  under  Copyhold  Acts, 
inspection  allowed  to  devisee  of  rent, 
freeholders  claiming  common, 
commoner  by  reason  of  vicinage, 
what  documents  included  among 
are  evidence  between  lord  and  tenant, 
in  nature  of  public  documents, 
mistakes  corrected  in,     . 
custody  of, 

when  all  copyholds  are  enfranchised, 
fees  for  inspection  of, 
scale  fixed  by  Commissioners  when, 

See  BviDBNCS 


12,  14 
15 
of  copy- 

179,  '2O8,  246 

179 

208 

242 

240,  248 

242 

17,  ^12 

248,247 

244 

244,  246 

247 

247,  248.  249 

17,  237,  243,  248 

252 

249,250 

251,  252 

258 

221,  241,  245 

275 

be  made 

57,  59,  243 


274 

278 

278 

2,  282 

6,  85,  86 

254 

255 

60,  259 

255,  818 
255 
256 

256,  813,  814 
255 
256 
256 

255,  256,  284 
283 
288 
288 
255 
818 

256,  314 
814 
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Corenaiit,  rant  with  land  when, 
after  enfranchiMoent, 
X.Jor  tills,  who  may  sue  upon, 
heir  of  surrenderee, 
not  heir  of  copyholders  for  lives, 
though  with  right  of  renewal, 
in  covenant  to  surrender, 
•honld  follow  surrender, 
S.  to  twrmuhr,  by  way  of  sale, 
by  way  of  mortgage, 

declaration  of  trust  for  purchaser  or  mortgagee, 
provision  for  renewal  of  lives  on  mortgage, 
no  fine  from  covenantor, 
assignee  admitted  on  one  fine, 
surrender  supplied  in  equity, 
8.  to  pnftet  autirance,  no  payment  of  fine  incurred  by 
4.  to  rsnew  Uau,  no  forfeiture  incurred  by, 
rights  of  sub-lessees, 
in  ecclesiastical  manors, 
trustee  renews  for  c$§tui  quo  trust, 
who  will  be  held  a  trustee. 
Cows- grass,  distinguished  from  common. 
Creditors,  copyholds  taken  in  execution  by, 

•Doent  demesne  taken  in  execution, 
Crown, 

1.  Proro^ioo,  old  right  of  disgavelling  land  by, 

no  new  court  can  be  made  by, 

extends  to  what  things, 

franchises  are  parts  of, 

franchises  when  merged  in,     . 

when  revived, 

court-leet  created  by, 

how  extinguished, 

free- warren  how  granted, 

how  lost, 

tenures  how  altered  by, 

2.  Aneiont  demesne  of,  , 

See  Ancibwt  Dbmbsnb 
8.  GfOfi<f  5y,  of  monastery  lands, 

of  shore  as  parcel  of  manor, 

of  right  of  taking  wreck, 

presumption  of  grant  of  shore, 
4.  ImmIs  of,  evidence  of  ancient  surveys, 

to  prove  extent  of  demesnes, 

or  title  of  crown, 

when  not  admitted, 

enfranchisement  presumed  against  crown, 

enfranchisement  how  made  in, 

where  crown  entitled  in  remainder  or  reversion, 

or  in  joint-tenancy, 

or  co«parcenaiy. 


76,  76,  lis,  812 
818 


76 

76 

76 

76 

76,81 

76 

76 

81 

75 

81,82 

177 

177 

71 

177 

208 

51,  296,  318 

296 

26,52 

51 

18 

44,  71,  111 

268 

11 

18 

12 

14 

.  14,  275 

14 

240 

276 

276 

275 

11,  12,  269 

4,7,267 

270 

271 

271 

271 

274 

274 

275 

274 

278,290 

297 

297,815 

298,  815 

898,815 
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oompenaatioii  how  paid, 
no  oompnborj  enfnnchisement  of, 
Cwtom,  oonstitates  title  to  copyholds, 

modifies  title  to  freeholds, 

general  custom  of  copyholds, 

to  surrender  in  court  or  to  lord  out  of  court, 

to  lease  for  a  year, 

to  pay  fine  on  admittance, 

particular  customs, 

strictly  proved  and  specially  pleaded,         22 

must  be  local,  • 

confined  to  what  districts^ 

must  have  been  in  actual  use 

peaceably  and  continuously, 

effect  of  discontinuance, 

of  interruption  of  right, 

from  time  immemoiial« 

proof  from  modem  usage, 

in  claims  under  Prescription  Act, 

ancient  origin  how  disproved, 

omission  from  record  of  customs, 

presumption  from  change  in  value  of  money, 

from  other  circumstances, 

from  identity  with  old  common  law, 

custom  must  be  reasonable, 

not  against  express  statutes, 

except  declaratory  statutes, 

customs  how  affected  by  statutes, 

if  prejudicial  to  lord,  . 

4>t  affecting  his  interest, 

customs  of  ancient  demesne, 
of  burgage, 

of  gavelkind,  .    9,  115 

of  copyholds  in  Kent, 
of  boider-law,  • 

of  socage  tenants,  • 

of  minml  districts, 
of  fm-districts 

custom  determines  maximum  tA  copyholders 

grant  of  any  less  interest  is  within  the  custom, 

customs  allowing  entails,  . 

entails  and  no  greater  estate, 

customs  of  copyholds  for  lives, 

of  barring  lives  by  first  taker, 

to  veto  tenancies  in  remainder, 

custom  against  resulting  trust,  void, 

customs  of  right  of  renewal, 

of  nominating  successor, 

of  preference  in  renewal, 

customs  in  copyholds  for  years, 

custom  to  notice  trusts. 


809 
816 

1.  a 

8.  7,  8,  9 
22,  42,  66,  66 
22 
42,207 
169 
22 
48,  120,  122,  278 
28 
116,  116 
23,278 
28,  196 
.24,  196 
23,  196 
28,  196 
28 
28,211 
28 
28,  212,  218 
28 
28 
24 
24 
24, 110 
24,110 
110 
111 
112,  127 
4,  7,  8,  116 
.    9,116.118 
117,146,156,812 
10,  119 
.    6,277 
7,10 
28,  210,  277 
.  166,  287,  277 
estates,  81 

81,48 
28,  81,  88 
81 
44  47 
48,  49,  60',  62 
48 
60 
60 
60,81 
61 
62 
.    69,89 
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17,  79,  283, 


of  eoDTeyiiig  etUtes  of  mmrried  woman, 

to  pass  fee  by  special  words, 

to  oompel  admittance, 

to  take  proyiaional  admittance, 

customs  of  descent, 

extend  to  what  estates, 

customs  of  freebench, 

of  customary  curtesy, 

of  guardianship,    . 

of  customary  tines, 

heriot-custom, 

customary  relief, 

▼old  custom  as  to  fines  on  alienation, 

customs  to  haye  trees  and  mines,    . 

▼oid  if  claimed  by  mere  tenant  for  lives, 

customs  of  taking  common, 

when  Toid  for  uncertainty  or  destrttctiveness, 

customs  to  regulate  commons, 

to  make  indosures  from  wastes, 

unlimited  custom  of  inclosure  Toid, 

customs  of  manorial  courts, 

customary  fees  of  officers, 

eyidence  of  custom, 

effect  of  commutation  on  custom,   . 

effect  of  enfranchisement, 
Custom  of  Husbandry,  tenure  by, 
Customs,  Local,  Abinger,  Surrey  (borough-English) 

Acton,  Midd.  (descent), 

Barnes,  Midd.  (descent) 

Battersea,  Surrey  (descent) 

Border  counties  (border-seryice) 

Brookham,  Surrey  (borough-English) 

Cheltenham  (descent,  freebench) 

Chester  rdesoent)  .  . 

CoUey,    Surrey  (borough-English) 

Compton  Westbury,  JSurrey  (borough-English) 

Cornwall  (oonventionary  estates) 

Cranley,  Surrey,  (borough-English) 

Cumberland  (tenant-right) 

Dawlish,  Devon  (copyholds  for  lires,  freebench) 

Dorking,  Surrey  (descent,) 

Dorset,  (cattlegates) 

Down,  Midd.  (descent) 

Dunsford,  Surrey  (borough-English) 

Durham  (inclosure,  tenant-right) 

Ealing,  Midd.  (descent) 

Exeter  (descent,  &c.) 

Framfield,  Sussex,  (descent,  freebench,  heriots) 

Fulham,  Midd.  (descent)  • 

Grimshali,  Surrey  (borough-English) 

Hackney  (descent,  indosore) 


65 

69 

74,  140, 143 

88,170 

117 

123 

146 

153 

112, 156 

169 

180 

190 

188 

210 

211 

215 

219 

221,  241.  245 

237,  247,  253 

.  17,250 

240,247 

86.  256,  316 

22.  2*,  277 

147,  156,  294 

311 

6 

120 

120 

120 

120 

6,277 

120 

121, 149 

117 

120 

120 

62,297 

120 

6 

.  47, 189 

119 

18 

120 

120 

6,250 

120 

117 

121, 149,  187 

120 

120 

117,  U9,  250 
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HampttMd  (ladorare)  260,  S62 

Hanrow  (fines)  ....        168 

Hemel  Hempstead,  Herts  (harlots)  118 

Isleworth,  Midd.  (descent)  .  .120 

Kent  (copjrhcdds)  .  .  119 

Kent  (gavelkind),  9, 10,11, ll^i  126, 148, 161, 166, 168, 269,294 
Lambeth  (fines)      ....  168 

Lancashire  OTersands  (tenant-right)  6 

London  (customs  of)  .  .  .  168 

Mavfield,  Sussex,  (descent,  freebench,  heriots)      121,  149,  186 
Middlesex  (customs  in)  .  118,  120,  260 

Mile  End  (descent)        ....        117 
Milton,  Sorrey  (descent)  .  •  119 

Mineral  districts  (customs  in)  .  28, 277 

Mortlake,  Surrey  (descent)     ...  120 

Netley,  Surrey,  (boronfh-EngUsh)  .  .        120 

Northern  Counties  (fines,  cattlegates,  minerals,  &c.) 

18,  47, 100, 160,  210,  227 
Northnmberland  (tenant-right)      .  .6 

Norfolk  (intermixed  lands)    .  •  .61, 109 

NottinghiMn,  (borough-EngUsh)  .7 

Oswaldbeck,  Notts,  (descent)  117 

Paddington,   Surrey,  (borough- English)  120 

Portland  (descent)  .117 

Putney,  Surrey  (descent)  120 

Richmond,  Surrey  (descent,  fines)  120,  168 

Sheen,  Surrey  (descent,  indosure)  120,  260 

Shore  Eboram,  Surrey  (borough-English)  120 

Shore  Vachery,  Surrey  (borough-English)  120 

Sussex  (descent,  cattlegates,  &c.)  11,  61, 109,  119,  118 

Suffolk  (intermixed  lands)  .  .61, 109 

Sutton,  Surrey  (borough-English)  .120 

Stepney  (descent,  inclosure)  .  117,  247,  249,  260 

Taunton  Deane,  Som.  (customs  of) 

81,  84, 122, 128, 148, 166,  260 
Thombury,  GIouc.  (freebench)    *  .  .        149 

TowerhilL  Surrey  (borough-English)    .  .  120 

TreUeg  (descent)  .117 

l^emouth  rborder-serrioe,  descent)  6,  128 

Urchenfield  (descent)  .  .117 

Usk  (descent)  117 

Wandsworth  (descent,  inclosure)  120,  260 

Wareham  (descent)  117 

Westcott,  Surrey,  (descent)  .119 

Western  counties,  (customs  in)  .    44,  4^,  109 

Wimbledon,  Surrey  (descent)  120 

Windsor  Forest  (indosures)  .  260 

Worcester,  See  of  (copyholds  for  Utos)  .  46 

Yetminster,  Dorset  (customs  of)  .  .60,  81, 168 

Yorkshire  (tenant-right)  •  .6 


U 
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Oitttoaurjr  of  mamor, 

eiidoioe  agaiiut  custom  from  omisrioii 
Cvstomiry  oonii,  see  Covwn 
Cvftomuy  curtesy,  life-estate  created  by  custom, 

called  '  man's  freebench' 

how  different  from  curtesy  in  freeholds, 

not  confined  to  feesimple, 

in  copyh<^ds  for  Utss, 

of  wh^  portion  of  land, 

assignment  whether  required, 

husband  inheriting  fee-simple, 

curtesy  how  barred, 

admittance  when  required, 

fine  when  payable  on  admittance  to, 

effect  of  commutation  on, 

effect  of  enfranchisement  on, 

curtesy  in  gavelkind  land, 

in  burgage  tenure, 

in  ancient  demesne, 
Customary  manor,  may  be  held  by  copy, 

its  nature  and  incidents, 


• 

i78 

in, 

if 

M, 

212,  213 
89 

1        • 

• 

146 

154 

• 

• 

154 
154 

• 

• 

155 

156 

• 

• 

156 

156 

f 

• 

155 
171 

• 

• 

156,294 
811 

■ 

xo. 

165,166 
156 

• 

• 

8,156 
15 

■ 

16,124 

D 


'  Dayne  surrender,'  under  custom  of  Taunton  Deane, 
'  Dayne  tenement,' meaning  of  term, 
Declaratory  Acts,  apply  to  copyholds,  when  24, 

Deed  and  admittance,  customary  fireeholds  oonveyed  by, 
Defence  Acta,  conveyance  of  copyholds  under,    . 

consideration  how  paid, 
Demesnes  of  manor,  requisite  of  legal  manor, 

effect  of  alienating, 

copyholds  are  part  of, 

mines  in  freeholds  may  be, 

boundaries  of,  how  proved,    . 
Deputy  steward,  may  admit,        •  • 

may  act  as  steward, 

compensation  on  enfranchisement, 
Deecendible  freehold,  in  copyholds  for  lives, 

descent  of,  ... 

Descent,  customary, 

of  freeholds  and  copyholds  in  certain  districts, 

in  what  districts, 

custom  runs  with  land  in  freeholds, 

not  in  copyholds  after  enfranchisement,        .  10, 

or  after  commutation, 

these  customs  are  constraed  strictly, 
deecent  in  Gavelkind^  proper  meaning  of  tenn, 
extended  in  common  parlance, 
tenure  of,  in  Kent, 


81 
81 

110,  222,  284 

7,58 

64 

98 

11.13 

12,14 

17 

270 

274 

57,  59,  189 

86,254 

299 

41,  49 

87,  124 

8,  115 

115 

10, 116 

116,  118,  302 

296 

120,  122 

.       9,  10,  11 

117 

.    9,117,269 
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presumptioii  in  favour  of,  11,  209 

now  rebutted,  .11,  289 

effect  of  DUgmvelling  Acts,  10,  269 

evidence  of  disgavelling,  269,  270 

custom  of,  distinguiBheid  from  tenure,  10, 116,  117 

differs  from  all  other  customs,  .  11 

Yarieties  of  the  custom  of  descent,  .  .117 

other  customs  of  gavelkind,  .  10, 146, 166,  168 

connection  with  lK)rough- English,  .  .118 

saving  of  gavelkind  custom  on  enfranchisement,  812 

in  Boroufih-English^  proper  meaning  of  term,  .       8,  9,  118 

extended  in  common  parlance,  .  .117 

connection  with  gavelkind,  .  .  118 

obtains  in  freeholds  in    ancient   boroughs,    and 

ancient  demesne,  as  well  as  in  copyholds, 

8,  9,  118,  269 

laid  to  exist  in  copyholds  in  Kent,  119 

inconveniences  of  the  costom,  .  .  186 

Tirieties  of  customary  descent,  .         8,  9,  10,  117 

(a)  in/reeholdSf 

in  ancient  demesne,  to  youngest  of  sons  or  male 

heirs,  eldest  or  youngest  daughter  or  sister, 

equally  among  sons  or  male  heirs,   .  .  8 

in  burgage-tenements,  to  youngest  son,  to  males 

equaUy,     .  .  .9,  115, 116,  118 

in  gavelkind,  by  custom  of  Kent,  equally  to  males 

in  each  degree,  -9,  10,  117 

in  other  districts,  115, 117 

(i)  in  copyholdtf 

as  in  gavelldnd,  equally  among  males,  .117 

less    extensive    customs,    equally    among     sons, 

females  excluded,  &c  .        118 

more  extensive,  females  and  males  together,  equally 

among  sons  if  land  of  certain  value,  &c.  .        118 

in  borough-English  proper,  .  118 

more   extensive   customs,    to   youngest   brother, 

nephew,  collateral,  &c.     .  .  119,  120 

to  youngest  daughter,  sister,  aunt,  collateral,  &c.  120 

less  extensive,  youngest  son,  &c.,  of  tenant  dying 

seised,  120,121 

applying  only  to  fee-simple,  or  lands  of  certain 

value,  or  particular  tenements,  121,  128 

to  eldest  or  youngest  of  daughters,  nieces,  aunts, 

&&  .  .  .  121,  122 

in  defrmlt  of  sons  to  eldest  daughter  for  life,  re- 
mainder to  next  heir  male  claiming  through 

males,  ....        122 

females  excluded,  122 

but  may  claim  by  representation,  .  .        122 

to  the  widow,  122,  148 

to  the  widower,  128,  156 

HH  2 
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in  athmmm  of  ipedal  eutom  eop jholdi  follow  the  oidi- 

hatjIsw,  ....        lis 

to  what  ottatot  thcoe  eoftomi  extend,  12S,  126 

toertateiutoa,  .        12S 

gftTelkind  han  uaj  take  at  next  heir  male  of  thehodies 

of  husband  and  wife,  ISS 

to  ettatea  pur  amUr  vis,  124 

to  poiaibiUtlei,  entries,  conditions,  contingencies,  dee.    124, 126 
to  costomarj  manors  and  adrowsons,  tolls,  pickage, 

stallage.  proAto  of  soU,  .126 

to  rent   oat   of  cnstomaiy  land,  exeept  rent-aerrioe 

parcel  of  manor,      ....        126 
not  to  tithes,  ...  18, 19, 126 

to  equitable  estate,  126, 127 

except  where  tenant  mvft  die  seised,  127 

to  equity  of  redemption,  resulting  trust,  estate  of  unad- 
mitted surrenderee,  127 
not  to  benefit  of  executory  trust,  127 
nor  money  from  sale  of  customary  land,  127 
customary  heir  need  not  bring  land  into  hotchpot,  129 
heir  when  ascertained,  .  127, 128 
eOot  of  Inheritance  Act,  129, 1S5 
descent  traced  fki>m  purchaser,  180 
ease  of  rerersion  after  life-estato,  180, 181 
rule  does  not  alter  custom  that  tenant  must  die  seised,  180 
rule  of  representation,  ....  181 
preferred  to  rule  as  to  descent  from  purchaser,  181 
cases  of  representation,  ....  182 
limitatibn  to  '  heirs '  or  « heirs  of  the  body/  188,184 
no  inheritance  between  brothers,  .  184 
former  exclusion  of  half-blood,  184, 186 
estate  of  heir  before  admittance,  126 
what  acta  he  may  do,  .  186, 187 
may  enter,  take  profita,  punish  trespass,  surrender, 

bind  himself  by  estoppel,  187 

may  bring  ejectment  or  trespass  against  strangers,  and 

alter  admittance  against  the  lord,  187 

heir  of  tenant-right  estate  for  lives  cannot  bring  eject- 
ment,      .....        187 
maT  act  as  owner  and  his  heirs  may  enter,  &c.  187 

widow  or  husband  will  have  freebench  or  curtesy,  187,  160,  164 
cannot  sit  on  homage  or  plead,  188 

can  compel  admittance,  188 

admittance  express  or  implied,  189 

coparceners  make  one  heir,  148 

admittance  of  one  is  for  benefit  of  all,      .  148 

and  will  prevent  seixure,  148 

customary  descent  ceases  on  enfranchisement,  802 

saving  of  gavelkind  custom,  808 

Devise  of  copyhold, 

formerly  how  made,  ...  84 
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hj  tnnmdm  to  uae  of  will, 

84 

b T  dormaot  lurrender, 
effect  of  Wills  Act» 

84 

.    86,87 

euolmeat  of  deriBe, 

86 

tnuts  when  notioed, 

.    86,89 

fine'  pft^ble  by  deriMe, 

86,169 

by  densee  of  unadmitted  tenant,     . 

86,169 

admittance  of  devisee, 

88 

prorifional  admittance, 

88 

power  to  appoint  to  porehaser, 
aisdaimer  by  deriaee,     . 

88, 170 
89, 173 

how  to  be  made. 

.    82,  82,  90 

^>pointment  of  trustee  after  disclaimer, 

94 

ieizore  quautque  after  disclaimer, 

148 

Disentailing  Assorance, 

860  Entail 

DisiSTelUng  Acts, 

object  and  effect  ef, 

10,  U,  270,  147 

proof  of. 

269,  270 

Distress, 

to  compel  admittance  to  freehold, 
for  henots. 

10 

180,  181 

effect  of  Limitation  Acts, 

191 

for  relief  and  other  senrioes. 

178, 179, 190,  243 

of  cattle  doing  damace, 

225 

D<^woods,  copyhold  estates  in, 

17 

Domesday  Book, 

eridence  of  ancient  demesne, 

8,267 

Dotmant  svrrender,  object  end  effect  of, 

84 

Dower,  incidents  of  ,              .               . 

146, 148 

eustomary  in  freeholds, 

9.  10,  147 

In  commuted  copyholds. 

147,  294 

when  lost  by  second  marriage. 

10 

Dropping  fine,       •               .               ■               . 
Dnd&y  of  Cornwall, 

161, 170 

conventionary  estates  in. 

62,  297 

assessionable  manors, 

897 

enfranchisement  in, 

52.  297,  815 

Dnehy  of  Lancaster, 

296,  297,  815 

manors  formerly  parcel  of. 

274 

effect  of  sonreys  by  officers  of, 

274 

enfranchisements  in. 

297 

Easement, 

abandonment  and  release  of, 
eflbct  of  non-nser, 
in  aid  of  resenration  of  minerals, 
on  commutation  or  enfranchisemeDt, 


280 

281 

201,  813 

292,  318 
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SodfliiMtical  Eitstei, 

Acts  for  in>ii>gwi0iit  o^ 

eninochisements  in, 

Mle  and  exchange  of  landi  in, 

tenants'  right  of  renewal  to  be  regarded, 

how  to  be  ascertained, 

boundaries  how  settled  in, 

varieties  of  tenure  in, 
Elect&m,  doctrine  of  ,     . 

between  jointure  and  freebench, 
Elegit,  tenancy  by,  in  copyholds,  . 
Emblements,  widows'  right  to. 
Encroachment 

oonimon  eztingnished  by 

presentment  of,  .by  homage 

not  by  jury  in  court-leet 

payment  for,  eridenoe  of  lord's  title 
Enfranchisement, 

(a)  at  ooimmon  law, 

how  effected,    . 
results  of, 

who  may  enfranchise, 
lord's  title  to  be  investigated, 
term  of  years  for  protection  of  copyholder, 
who  may  take  enfranchisement, 
enfranchisement  presumed, 
(ft)  under  the  Copyhold  Acts, 

Copyhold  Acts  enumerated, 

voluntary  enfrtmchisement, 

by  limited  owner,     . 

what  notices  to  be  given, 

enfranchisement  of  equitable  owner, 

of  mortgagee, 

ofowner  of  undivided  share, 

costs  and  expenses, 

enfranchisement  how  made, 

formerly  by  schedule  of  apportionment, 

for  what  consideration, 

compensation  to  steward,  &c. 

rent-charge  consideration,  how  granted, 

the  remedies  of  penon  entitled, 

apportionment  of  rent, 

rent  to  be  paid  by  tenant  or  occupier, 

to  be  first  chaise  on  the  land. 

may  be  sold  by  persons  undur  disability 

may  be  redeemed, 

oonsideratioD  consisting  of  land, 

rights  and  remedies  of  grantee, 

gayment  of  consideration,  how  made, 
y  limited  owners,   . 
fund  in  court  how  applied. 


296,  306,  807.  308 

296,306 

107,296 

107,296 

107 

109,  814 

44,45 

28 

152 

44,111,171 

151 

233,284 
244 
241 
246 


289 

289 
289 
290 
290 
290 
290 

291 
294 
295 
295 
296 
295 
295 
295,800 
298 
298 
298 
299 
299 
299 
300 
800 
301 
301 
801 
301 
301 
801,801 
802,304 
308 
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payment  to  wrong  persons, 

receipts  sufficient  dSscharge  when, 

consideration  may  be  charged'  on  Und, 

effect  of  certificate  of  charge, 

chaige  of  expenses, 

effect  of  enfranchisement, 

on  costomary  incidents, 

on  mortgages  and  leases, 

on  rights  of  common, 

lord's  title  need  not  be  inspected,    . 

minerals  and  easements  may  be  reserved, 

rights  of  snrface-owner,   . 

inspection  of  oonrt-rolls, 

boundaries  ascertained, 
(e)  wmpuboiy  enjranehismnent^ 

requisites  for  obtaining, 

who  may  compel 

application  how  made, 

minerals  to  be  included  or  reserved, 

amount  of  compensation, 

compensation  to  steward, 

appointment  of  valuers, 

appointment  of  umpire, 

duty  of  valuers  and  umpire,     . 

schedules  to  valuers'  awards, 

boundaries  how  ascertained,    . 

minerals  not  to  be  taken  without  consent, 

nature  of  consideration, 

how  charged  on  land, 

remedies  for  recovery  of, 

payment  how  to  be  made, 

effect  of  enfranchisement, 

costs  and  expenses, 

miscellaneous  directions, 

usual  terms  of  enfranchisement, 

quit-rents,  heriots,  fines,  timber,  &c. 
c.  tmder  other  Acts 

of  ecclesiastical  estates,  296,  306, 

of  University  and  College  estates,  . 

of  Crown  lands,  297, 

of  lands  in  Duchy  of  Cornwall, 

of  lands  in  Duchy  of  Lancahter, 

of  lands  of  charitable  corporations,  . 

of  other  corporations,  . 

of  land  held  on  charitable  tru^^t, 

enfranchisement  under  Lands  Clauses  Acts, 

under  Land  Tax  Redemption  Acts, 

under  Poor  Law  Acts, 

under  Church  Building  Acts, 

under  School  Sites  Act^, 

under  Acts  for  enlarging  churcliyards, 


304 
805 

ao9 

810 
311 
811 
311 
812 
812 
312 
812 
813 
813 
814 

• 

815 
815 
S16 
317 
818 
816 
818 
320 

320,  321,  828 
821,  822 
822 
322 
323 
328 
828 
824 
824 
826 
825,  826 
827 

327,  328,  329 

807,  808,  826 

296,808 

809,  315,  298 

52,  845,  297 

297,  315 

308 

806 

805 

99,  100,  830 

830 

830 

830 

831 

331 
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EaraliBent, 

of  disenttiliiig  ammnee, 
of  copyhold  Mianmoet, 
of  conveTuioM  to  chAiitable  wea.  . 
of  derue  of  oopyholds, 
ofdUcharge  of  mortgage. 
Of  ooDTeyanoe  aiider  Lands  Claiues  Acts 
of  ooDYeyanoe  under  Land  Tex  Acta,       * 
Bntl],  *•  CoirmT.«>Lw 

of  copyholds  when  permitted, 
ill  some  manors  the  highest  eettte, 
how  haned  formerly, 
legal  estate  how  baned, 
equitable  esUte  how  barnd, 
enrolment  of  assnrance, 
oiBoe  of  protector, 
eifect  of  limited  disposition, 
disposition  of  married  woman. 
Jttost-entail  what, 

doM  not  need  disentailing  assnnnc^ 
eridenoe  of  costom  to  entail  * 

of  custom  to  bar  entail        ' 
Entry,  right  of,  ' 

upon  a  forfisitare, 
oonreyance  of, 
devise  of, 
descent  of, 

.         7l»en  aocoiding  to  custom. 
Episcopal  estates, 

boundaries  ascertain'ed  in, 
Equitable  esUte  in  copyholds, 

hare  what  customary  incidents 
equitable  entail, 
conveyance  of  equitable  estates 
no  ireebench  in.  ' 

curtesy  when  allowed  in, 
no  heriot  due  for, 
no  escheat  of, 

«     .^^,  """y  be  enfranchised.      . 
Equitable  mortgage. 

See  MoRTOAOB 
Equity  of  redemption, 
descent  of, 
mortgagee,  when  entiUed  to^ 


34.  26,  88,  280 

.    75,88,281 

.   68,09 


8S 

99,178 

880 


Eicheat, 


freehold  lands  subject  to, 
gavelkind  Und  free  from, 
customs  how  affected  by, 
escheat  of  copyholds, 
barred  by  lapse  of  time, 


81 
84 
84 
84,85 
85,86,88 
85.  87.  88 
.   86.87 
87 
41.  86,  184 
41 
880 
880 

.    8,809 

»1 

85 

124 

124,  186 

896,807 

814 

87,88 
84,  85,  68 
88 
150 
164 
188 
800 
296 


127 
200 

10, 11, 18 

10 

116 

200 

200 
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reqnures  cxprcM  oommuutioii, 
oompenaatioii  on  enfirmnduBement, 

Eaciuige,  tenure  by,        . 

Easoignt  for  not  attending  court,  • 

Estoren,  copyholder's  right  of,    . 

common  of  estoven,  •  . 

Byidence, 

(a)  enidenee  ofrtputoHon, 

must  be  past  lUwn  motam, 
to  prove  CQfltom, 
or  bonndariee, 

ezlBtence,  extent,  or  rights  of  manor, 
extent  of  old  and  new  indosnres,    . 
old  snrreys  admitted  as. 
maps,  tenien,  &c. 
manorial  surveys  and  presentments, 
(&)  d0^arolion  agaimt  interest, 

private  surreys  and  records  admitted  i 
(e)  preeumptume^ 

of  release  of  common  or  easement, 
that  land  in  Kent  is  gaTeUdnd, 
of  ownership  of  minerals, 
of  shore  belonging  to  the  Grown,     . 
that  old  tenure  continues, 
that  copyhold  is  enfranchised, 
that  unvaried  rent  is  quit-rent, 
(d)  tffeet  qf  reeorde, 

parliamentary  surveys,    . 
surveys  of  abbey-lands, 
copies  when  admitted,     . 
inquisitions  poet  mortem^ 
crown  grants  on  Patent  Rolls, 
surrenders  of  abbey-lands, 
licences  and  pardons  for  alienation. 
Duchy  of  Lancaster  records,   . 
land  revenue  records, 
surveys  by  Statute  Extenla  Jfanmt, 
(«)  coMH-roZtff,  &c. 

effect  of  entries  on  roU,    . 
statement  of  customs, 
ancient  writings  kept  with, 
of  copies  of  court-rollt 
of  drafts  and  minutes  for  entries,     . 
(/)  of  pwtieuiafr  faeie^ 

of  copyhold  t«iure, 

of  tenant-right  estate, 

of  tenure  in  free  alms, 

inbuigage, 

in  gareUdnd, 

in  ancient  demesne, 

that  land  was  disgavelled, 


291 
829 
6 
244 
209,210 
221,  282,  286,  286 


278 
278 
271 
270,  271,  274 
271 
278,  474 
278,  274 
278 


276 

280,281 
11,269 
271 
271 
276 

276,290 
276 


268,  278,  276 
268 
268,  278 
269 
270 
270 
270 
274 
276 
St74 

277,  279,  281,  288 
218.  277 
«78 
281,  282 


2,266 

6 

266 

269 

11,269 

269 

7,267 
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of  oontento  of  PriTiie  Act, 
of  existence  of  manor, 
of  boundaries, 
of  extent  of  demeaoes, 
or  of  old  inclosurea, 
ownership  of  mines, 
of  soil  of  sheepwalks, 
of  sea-shore, 

of  rights  of  commoners,  . 
of  reserved  rights  of  loid, 
of  title  to  franchises, 
of  enfranchisement, 
of  continuing  tenure,       • 
of  title  to  0ncroachment, 
of  nature  of  copyhold  estates, 
of  amount  of  fine, 
of  right  of  renewal, 
of  custom  to  entail, 
of  customs  to  bar  entails, 
proof  of  disentailing  assurance, 
of  admittances  and  surrenders, 
of  other  assurances, 
of  proceedings  of  courts, 
proof  of  customs, 
See  OuRTOM 
*  Excepted  Tenements,'  nature  of, 

ft«ebench  in, 
Exchange, 

exchange  of  copyholds  how  made, 

by  decree  of  c<ntrt, 

under  Indosure  Acts, 

of  land  in  common  fields, 

of  glebe  lands, 

of  undivided  shares, 

of  cattle-gates  and  rights  of  common, 

of  charity  lands, 

of  intermixed  lands, 

of  copyholds  for  freeholds, 

interchange  of  tenures,    . 
Executor, 

when  admitted, 

descent  of  copyholds  to,  . 
Executory  uses,  lord  may  decline  surrender  to, 
Expenses, 

charged  on  lands  enfranchised, 
Bxtenta  Manerii,  Statute  of,        .      ' 
Eztingiushment, 

of  freehold  tenure, 

when  presumed, 

of  rents  and  services, 

of  rights  of  common,       .   ' 


U, 


270 

11,  271,  272 

271,  272,  814 

274 

271 

271 

271 

271,  272 

228,  272 

223 

14.276 

276 

276 

276 

279 

279 

279 

280 

280 

281 


101,  108, 


282 

284 


81 
81 

101, 104 
102 
105,  106,  HI 
101 
101 
.  105 
105 
107 
108,109 
105.  Ill 
104,  105 

42,  87,  169 
46,47 
59,68 

811.  815 
.    5,274 


10,  116 

195,  197,  198 

191 

228 
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of  copyhold  tennre, 
reviTal  of  tenure, 
effect  of,  on  caitom, 


197,  286,  287,  288 

288 

10, 116, 158,  165 


F. 

Fain  and  markets, 

copyhold  tenore  in, 
descent  of  profits  of.        . 
mnst  be  expressly  commuted, 
and  expressly  enfranchised, 
terms  of  enfranchisement. 
Fealty, 

cannot  be  done  by  attorney, 
how  enforced, 
not  within  Limitation  Act, 
Feefarm-rent, 

may  be  redeemed  on  enfranchisement. 
Felon's  Goods,  franchise  of, 
Felony,  escheat  for, 

forfeiture  of  copyholds  for, 
Fen- districts,  customs  of,  '      . 

Feoffinent  by  in&nt,  in  Kent, 
Fine, 

(a)  in  freeholds  f  >. 

may  be  due  by  custom, 
instance  of  intalid  custom, 
how  recovered, 

effect  of  confusion  of  boundaries, 
commutation  and  enfranchisement  of, 
release  of,  .  .  . 

when  presumed, 
whether  within  Limitation  Act, 
(6)  tneopyhoUhf 

dassification  of  fines, 

alienation-fines  and  reliefs,         .    159,  190, 
fine  on  license  to  demise, 
on  surrender, 
on  admittance, 

on  every  change  of  tenant,      .  * 

as  by  lord's  death  in  certain  cases, . 
general  and  dropping  fines, 
admittance-fines  certain  or  arbitrary. 
fine  certain  how  assessed, 
evidence  certain, 
fine  arbitrary  how  assessed, 
when  in  lord's  'discretion, 
when  reasonablo,     «. 
•    not  exceeding  two  years'  value, 
with  what  d^uctions^ 
amount  of  fine  on  first  purcl^^c  only, 


198, 


191, 


191, 


293, 


60, 
50, 


16 
125 
291 
817 
829 

.  72, 178 

60.178 

196,198 

808 

14 

10 

202,208 

165,278 

10 


7,10 

188,  190 
10,  190 
189 
291,  294 
289,  292 
196, 197 
195,  198 

169, 160 

816,  827 

169 

169, 178 

168 

160,168 

160,  170 

161, 170 

162 

162,  828 

168,  279 

168,166 

168 

168 

166 

166 

168 


47G  iNDtz. 

or  on  pvrdiiM  and  not  dotosnt,  164 

or  on  pnrduM  by  itranger  only,     >  IM 

how  aMoaaed  on  toooesnTe  Utm,  166,  178 

how  on  joint-tenants,  166, 178 
inttancoa  of  fines  on  change  of  tenaner, 

*,  169. 170. 171, 172 
finea  of  hcira,  deviaeea,  and  apodal  occnpanta, 

86,  86, 9i,  109 

payable  by  penonal  representatiTes  when,  .  87,  169 

oy  widow  or  widower,  when,  161,  ISi,  171 

by  or  on  behalf  of  remaindermen,  171, 172 

whether  dne  for  snbstitated  trastee,  172 

fines  of  ooparoeners  or  tenants  in  common,  109,  184 

of  purchaser  from  tenants  in  common,    .  .174 

eileet  of  reunion  of  undivided  shares.  174 

trustee  should  be  admitted  and  pay  fine,  .  88,  176 

contribution  when  compelled,  176 

person  who  pays  is  real  owner,  29,  46,  49 

except  in  cases  of  advancement,  29 

fine  payable  alter  admittance,  176,  172 

Is  not  part  of  costs  of  conveyance,  .  78,  177 

fine  certain  payable  at  once,    .  176 

fine  arbitrary  in  a  reasonable  time,  176,  208 

remedies  for  compelling  payment^  176 

forfeiture  for  reAisal,  201,208 

remedy  against  heir,  168,  140 
against  penons  under  disabiUty,     141, 148, 168, 176>  294 

fine  when  not  payable,  177 

on  release  by  coparceners  or  joint  tenant,  •               177 
or  by  equitable  owner, 
or  husband  in  right  of  his  wife, 

or  disclaiming  trustee,  177 

or  under  conveyance  under  Lands  Clauses  Act,       99, 177 

except  as  to  fines  on  surrender,  178 

enfranchisement  from  fines,  289,  294,  814 

usual  terms  of  eflTecting,  828 

commutation  for  fine  certain,  298,  294 

Fines  and  Recoveries  Act  34,  268 

Fir-trees,  forfeiture  for  cutting,  206 

Fire-bote,       ......       209 

First*orop  may  be  copyhold,                  ...  17 

may  be  desoibed  as  meadow  272 

'  First  Taker,'  in  copyholds  for  Uvea    ..  .  41,  49, 167 
Fishing,  fight  of 

copyholders  mar  have  by  custom,  217 

lord's  rights  to  be  expressly  commuted  291 

or  exprMsly  enfrandused,  817,  829 

Fishing-plaoes,  may  be  copyholds,         ...  17 

Fold-course,  right  of      .  •    20,  21 

Fore<4hors,  ownership  of       .  .   14, 17,  271 

ForAt,  rights  of  common  in          .  2S1 
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oopjholdi,  how  forfeited 

reuaf  when  giTen, 

who  m»j  djdm  or  wihro 

for  felony 

for  waste 

Tdlnntary  or  pemuBiiTe, 

relief  in  CBse  of  permiaiiTe  weste 

different  Idnde  or  waste 

forfeitor^  for  altering  boundaries 

for  wronginl  alienation 

for  neglect  of  senrioee 

for  refosing  to  senre  on  homage 

for  not  taldng  admittance 

concerted  forfeitare  to  b«r  entail 

freebench  and  eortesr  haired  hj 

right  to  take  barred  by  lapse  of  time 

lord  taldng  by,  has  adverse  possession 
Francalmoigne,  tennre  in 
franchise  defined 

how  claimed 

how  lost 

descent  of 

how  affected  by  commutation 

by  enfranchisement 

of  conrt-leet 

waifs  and  strays 

treasure-trore,         •  •  . 

fhirs  and  markets  16, 

sea  thoro  •  •  • 

freewarren 
Free  Alms,  tennre  in, 
Freebench 

widow's  estate  defined 

duration  and  quantity  of  estate 

out  of  what  tenements, 

in  copyholds  tor  liyes 

none  of  equitable  estate 

of  widow  of  suirenderor 

or  of  surrenderee 

of  unadmitted  heir 

assignment  when  required 

fine  paid  for  admittance 

out  of  all  husband's  lands  during  marriage 

out  of  lands  of  which  he  died  se&ed 

widows'  rights  and  remedies, 


800 

SOI 

201,  202 

202 

208 

208 

208 

204.205 

206 

2,  62,  207 

201,208 

170 

74,  Ul 

84 

188,165 

198 

197 

8. 11,  267 

14 

14,  270,  271 

14,276 

125 

291 

817,  829 

18,240 

14 

14 

126,  291,  817,  829 
14, 17,  271 
275 
8, 11,  267 

89,146 

147, 148 

81, 148 

44,  46, 149, 160 

160 


12, 18 


how  barred  and  lost 
how  affected  by  commutation 
how  by  enfranchisement 
Fuel,  copyholder's  right  to  take 


70, 160 

160, 189, 169 

160 

161, 169, 171 

149 

148 

112, 161 


44,  68,  91, 148, 162,  168 

141,  294 

811 

209,  210,  217 
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nron. 


Game  reMired  on  eommntatioii    . 

• 

291 

• 

817 

GftTelkind 

what  landfl  are  held  in    . 

■ 

11,  269 

tenure  in 

9,  10,  11, 

116, 117.  181,  209 

cnstom  of  descent 

.    10,18, 

117,  131,  133.  125 

dower  and  curtesy  in 

• 

10,  147,  161,  156 

alienation  b j  infant  in 

• 

10 

guardianship  in 

p 

158 

other  customs  of 

• 

10 

exchange  of  gaTelkind  lands    . 

* 

105 

commutation  and  enfranchisement  of 

294,  811 

General  fine,  what 

160,  17 

General  occupant,  none  in  oopjbolda 

• 

40 

Glebe,  exchange  of 

101,  102 

Goodwill,  of  copyholder  for  Utcs 

• 

48 

Grant,  Toluntaiy 

84,  41.  55,  57 

GraTel,  copyholders'  rights  of  taking 

• 

205,  217 

lord's  rescsration  of 

291,  317,  818 

Guardian 

by  ciistom» 

• 

157.  168 

112. 157 

to  take  admittance  for  infiuit 

• 

73, 141,  209 

duties  of  guardian, 

157, 168 

H 

Half-blood,  descent  to. 

184,  185 

Hay.bote, 

• 

210 

Hedge-bote 

210 

Heir 

taking  ss  special  occupant. 

• 

41 

surrender  supplied  against, 

71 

his  estate  before  admittance 

e 

186, 137, 150 

eiEBCt  of  limitation  to 

82,  138 

Ueriot 

heriot-sernoe  of  freeholds 

• 

8,  10,  80,  180 

Buit-heriot 

180 

heriot.custom  in  freeholds  and  copyholds 

80,  86,  180 

Tarious  customs 

• 

46,  47,  81,  181 

beriot  on  alienation 

• 

182, 188 

not  due  for  equitable  estate 

• 

182 

nor  wife's  estate 

• 

182 

heriot-custom  when  multiplied 

• 

188, 186, 187 

beriot-sernoe  when  multiplied 

• 

185 

effect  of  confusion  of  boundaries 

• 

176,  189 

right  whether  baired  by  lapse  of  time 

191,  192, 19S,  195 

commutation  of, 

• 

291 

enfraachiaement  from 

• 

291,  294,  315 
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tenni  of  enfra&chiflement 
Homage-jiirj, 

dutiei  of         . 

how  chosen 

how  Bummoned 

implied  admittance  bj  Bummoni  to        • 

assignment  of  fine  by 

assignment  of  freebench  or  curtesy  by 

bye-laws  for  common  made  by 

indorares  with  consent  of,   17,  61,  62,  248, 

presentment  of  encroachment  by 

effect  of  presentment  by 
Honse-bote  .... 

Husbandry,  custom  of 
Hosbandry,  services  of  . 


827,  818 

244,  246,  251 

179,  246,  247 

248 

63.  136 

60,  162 

147,  165 

221,  241,  246 

249,  260,  262,  268 

244 

23,  218,  278,  274 

209. 

6 

8,  4,  6,  10,  208 


Identity  of  lands 

condition  as  to,  on  sale 

award  for  aeceitaining 

how  ascertained  on  snfranchisement 
Idiot,  conveyance  by 
Indosnre  of  common 

by  agpreement  • 

by  encroachment 

by  approvement 

by  special  custom 

common  of  vicinage  destroyed  by 

sale  for  meeting  expenses  of 
IndoBore  Acts 

grocedure  under 
oundaries  distinguished  under 
exchanges  and  partitions  under 

Incumbrances,  searches  tor 

Infant 

conveyances  by       .  • 

surrender  and  admittance  of 
protected  against  forfeiture 

Influits'  Settlement  Act 

Inquisition  post  mortem 

Intercommoning,  right  of. 

Intermixed  landB 

conditions  of  sale  for 
exchange  and  partition  of 
conyeyances  of  copyholds  in 


287, 


77 

108,109 

814.  822 

66,64 

288 
238 
284 
248,  250,  268 
219 
64 


238 

109 

101,  102, 108,  105 

76,  81 

10,  56,  64,  66,  87 

64,  66,  141 

74, 141,  289 

64 

269 

110,  218 

77 

108 

61 


Joint*tenant8 

nature  of  their  estate 


27,29 


1 

i 
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in  oopyholdfl  for  liT«0     ....  47, 140 
eonTeyanoet  by       .  29,  40,  66,  177 

•orrtnder  tuppUed  againat  .71 

admittaooe  of,         .  74,  176 

fine  and  feat  paid  by  164, 167, 174, 176,  177,  267,  268 

hetioC  when  paid  by  .  .  .  182 

widow  haa  fraebendi  when  140 

aerrioet  how  performed  by      .  179 

ettateof,  how  lervered    .  '27,  40,  64,  86 

enfranchisement  of  ...  395 

enfranchisement  where  Crown  and  sabject  hold  jointly  288 

Jointare  in  bar  of  freebench  168 

Jodgment-debt 

eopyliolds  taken  nnder    •  44,  71,  111 

fine  paid  by  (veditor  171 

aBfCient  demeane  taken  wid«  268 


Kaight-Mrrioei  tanvra  by   .  6^  7, 11 


Lead  TtaRedemptioii  Acta  64.880 

Lands  Clanaes  Acts 

oonyeyance  of  copyholds  nnder  64, 99,  111,  177, 178 

enfranchisement  nnder    .  90, 880 

Lease  of  copyholds 

nnder  coston  ....  42 

withUoence     ....      48,43,97,166 
snbject  to  Local  Registry  Act  .84 

fbifeitore  for  making,  without  licence  807 

Leases  and  Sales  of  Settled  Estates  Acts 

copyholds  within  provisions  of       .  44^  66, 87 

Lioenoe  to  lease 

giTen  nnder  power  of  leasing  .97 

exempt  from  stamp  dnty  888 

line  when  payable  for     .  168 

not  required  for  assignment  or  nnder-leaae  48 

Limitation  Acts  161,192,196,197,189 

Local  Registry  Acta  ....  92 

Lords-faraiers  of  cfanreh  lands  ;         44 

Lot-meadows,  copyholds  in    .  •  66^  73, 141 

Tinnatio,  conveyance  bT  66, 67,  64 

admittance  of  .  .78, 141 

protected  acainst  forfeitara  74^197,809 

rsmof  al  of  hmatk  tnisfeee 


'^^ 
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M 


Maf^a  Charta 

• 

110 

Manor 

deflnitioD  of          . 

• 

11,13 

neceBflary  incidente  of  manor    . 

11, 

,  280,  230 

manor  by  repatation 

12 

lordship  in  gross 

12 

antiquity  of  manors 

12 

rectory  manors 

12 

ambit  of  manor    " 

16 

copyholds  parcel  of 

2,  6, 19 

manor  may  be  a  copyhold    . 

15,16 

eridenoe  of  existence  of 

270 

271,  272 

when  divisible 

12,13 

how  suspended  and  reyived 

12 

sererance  oi  copyholds  Irom 

16, 

16,  58,  90 

Market,  franchise  of  holding 

• 

14,  276 

'               descent  of  profits  of      . 

126 

requires  express  commntation 

291 

and  express  enfranchisement 

317 

terms  of  enfranchisement 

329 

Married  Woman 

conveyance  of  copyholds  by 

66 

not  to  be  by  attorney 

66 

may  be  attorney 

f 

66 

cannot  take  direct  from  her  husband 

67 

voluntary  grant  by        .         '       . 

66 

husband's  interest  in  her  estates 

42,65 

testamentary  appointment  by 

85 

surrender  to  use  of  her  will 

86 

diser tailing  assurance  by 

.    87,91 

acting  as  protector  of  settlement 

87 

disposal  of  equitable  estate  by     . 

.    90,91 

release  of  right  to  fireebench  by 

90, 

,  162, 153 

admittance  of 

78, 141 

protected  from  forfeiture 

• 

141,  209 

enfranchisement  of  lands  of 

296,  825 

Minerals 

customs  relating  to 

23,  210, 

,  211,  277 

reserved  on  exchange 

p 

105 

ownership  of  in  copyholds 

• 

210,  211 

how  determined 

212,  218, 

,  271,  272 

may  belong  to  lords  in  freeholds 

• 

210,  271 

rights  of  taking  on  wastes    209,  217,  221, 

,  223, 233, 

,  235,  236 

lord's  reserved  rights  on  wastes 

•  • 

222,  228 

waste  committed  by  taking 

■ 

203, 205 

require  express  commutation 

• 

291 

and  express  enfranchisement 

• 

3J7,  329 

easements  in  aid  of  reserved  rights    . 

• 

222,  313 

rights  of  surface-owner  after  enfranchisement 

313 

11 
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oonndermtion  for  commatation 

for  enfrittohiaemeiit 

vboaI  terms  of  enfiruichisemeiit 
Kortgtge  of  oopyholdi 

how  effected 

by  diientailiiig  aMoraiioe 

in  oopybolds  for  Htci 

tranifer  and  diacharge  of 

'equitable  mortgage 

second  mortga'ge 

eilbot  of  enfraaohiaement  on 

mortgagee  may  enfranchise 

mortgagee  pn^ferred  to  widow 

to  lord  claiming  by  escheat  . 

admittance  ot  mortgagee 

fine  on  admittance 

Ordera  under  Truatee  Acts  uonoeming 

mortgagor  in  possfvsion 
Kortgage  of  Manor 

mortgagor  may  grant  copyholda 

or  mortgagee  m  poeseseion 

may  be  paid  off  on  enfranchisement 
Kortmain  Act 

enrolment  of  oopyhold  oonvevance  under 


293 

329 

.    81,82 

86,87 

82 

82,88 

.     28,88 

^l 

296,  812 

295,  815 

158 

200 

82,  171 

171 

81,94,  U5, 200 
48,81 

66. 

56 

803 

68,  69 


N 

Neglect  of  serrioes 

forfeiture  for 
Nomination  of  successor 

where  permitted  by  custom 

tenant  may  have  troea  and  mines 
If  on  ^ompot  mentit 

oonreyance  by 

admittance  of 

enfranchisement  of  lands  of 
Non-user 

of  customary  right,  effect  o( 

of  rig^t  of  common 

of  firanchise 

of  oourt-baron 

evidence  of  abandonment 

that  oopyhold  is  enfranchised 

that  Areehold  tenure  has  ceased 
Notices  given  on  enfranchisement 


74,  188, 140,  801,  208 

42,  SO,  51 
51,211 

64 
.     73,141,209 

24,  192,  196, 198,  278 

230 

276 

14,  278 

231 

196,127,  198,275,276 

195, 197,  275 

816,  819,  296,  296,  825 


O 

Occupancy,  title  by 

no  gencnil  occupant  of  copyholds 
casoB  of  special  occupancy 


40,  41,  85,  86, 169 

40 
40,41 
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fine  of  Bpeoial  occupant 
Open  fields,  shareB  in  may  be  copyhold 
general  snirendeni  of  lands  in 
exchange  of  landa  in 
exchange  of  glebe  in 
boQndariee  how  asoertained 
rights  of  common  in 
bye-laws  for  management  of 
inclosures  in 
Open  reyprsion,  in  copyholds  for  liyes 
Option  of  renewal  of  copyhold 
Order  of  exchange 
Order  of  partition 
Oxgang,  nature  of 

exchange  and  partitioB  of 


61, 


169 

17 

61 

101, 105, 108 

101, 102 

106,109 

816 

285,246 

238 

46 

107,  211,  296 
105 
105,106 
17,18 
105,106 


Parlinmeutary  sarreys 
Partition 

of  manors  how  made 

of  copyholds  how  made 

by  order  of  partition 

by  lord's  licence  • 

by  decree  of  coart 
Pasture.  Rhivre  of,  when  copyhold 

reciprocal  right  of 

common  of 

regulation  of 
Pasture-gate,  may  be  copyhold 
Penal  itatutes  applying  to  copyholds 
Perpetaities,  rule  against 
Personal  estate,  copyholds  passing  as 
Pickage  and  Stallage,  descent  of 
Piscary,  common  of 
Ploogh-bote 

Poor  Law  Acts,  enfranchisements  under 
Pos9€uio  FrrUrit 

Possession-copy,  in  oopyholds  for  liTes 
Poflsession-life 
Possibility  of  estate 

alter  fee-conditional 

after  issue  extinct 

derise  and  conveyance  of 

descent  of 


268,  278, 276 

.    12,13 
104»  105, 106, 107,  HI 
105, 106 
111 
12, 107, 108 
17, 18 
216,  218 
216 
221,  245,  246 
18 
112 
84 
46, 47,  49 
125 

217, 220,  228,  235, 236 

210 

830 

184 

45 

48 


63,  85, 91, 


Power 


defectiva  execution  of  . 

execution  of  by  married  woman 
of  appointment,  in  copyhold  conreyanoes 
lord  need  not  aocept  appointment 


88 

83 
171, 172 
124 

28 

91 

80,59 

59 
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to  parchaser,  to  save  doable  fine 

ot attorney,  for  surrender  or  admittance 

of  leannff,  includes  licence  to  demise 

Tested  in  trustees  by  order 

of  nominatinff  iuoceBMr  42 

Preference  in  renewal  of  copyhold 
Prescription  Act,  claims  under 
Prescription,  claims  by 

of  franchises 

of  sea-shore 

of  common  by  freeholdera 

by  copyholders  outside  the  *iianor 

of  common  of  vicinage 
Pre8entm«*nt  of  homage 
Private  Act,  copyholds  how  affected  by 
Privileged  villeinage 
Proprietor,  in  copyholds  for  lives 
Protector  of  settlement,  ofSce  of 
Provisional  admittance 

Public  purposes,  conveyance  of  copyholds  (or 
'Purchaser,  descent  to  be  traced  from 

for  value  how  protected 

rights  of  before  admittance 

searches  to  be  made  by 
Pure  villeinage 


,66,72,78,79,82,141 

.    48,97 

96 

,  60,  81, 168, 169,  211 

51, 107,  211,  296 

28,  211,  219 

23,  211,  278 

14,241 

14,  271 

216,  218,  220 

216 

218,  219 

61,  264,  274,  282 

100,111 

.    3,4,6 

48 

86,  87,  88 

88,170 

64,  98,  880 

180, 131 

71 

70,  76,  79 

76 

4,6 


Qualified  fee-simple 

Quantum  of  fine  how  ascertained 

Quantum  meruit,  when  limit  of  steward's  fees 

Quarry 

when  copyholder  may  o^ien 

opened  by  owner  of  waste 

copyholder  may  use  when 

lord's  rights  in,  to  be  expressly  commuted 

and  ezpresfily  enfVanchised 

terms  of  enfranchisement 
QtMMt-entai]  of  copyholds 
QtMui-fee-simple  in  copyholds 
Queen  Anne's  Bounty 
Quia  Emptares,  Statute 
Quit-rent,  copyholds  liable  to 

amount  not  to  be  altered 

lopt  by  lapse  of  time 

presumption  from  payment  of     . 

from  nonpayment  of 

exchange  and  partition  of 

lauds  to  be  identified  iu  action  for 


50,162, 
256, 

205, 


32,38 
168,279 
259,  261 


12,  13,  14,  180, 185, 


211,212 

222 

217,221,233,235 

291 

317 

329 

41.  49 

51,211 

807 

218,  2n 

6,190 

191,  289 

196,198 

276 

196,  197 

106 

176,189 
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remedy  for  confusion  of  bonndariefl  .  180,  W9 

commutation  of     .  .  ^^^  •     ^   *?*»  Si 

enfranchisement  Qf  191,  288,  «H  8H  827 


B 

Be-admittance,  fine  upon             •               .  .        180,  161, 170 

Reasonable  fine      ....  J2' JSx' isJ 
Recovery,  entail  barred  by         .                          34, 1 16,  267 ,  268,  280 

Rectx)ry  Manors    .                .                .                •  •                  1* 

Registry  Acts                .                .  .          »2 
Release 

when  used  in  conveyance  of  copyholds,  27,  88,  91, 92,  IIWI 

no  fine  on       .                .  •  ^     JJJ 

of  customary  right  when  presumed  196,  280,  281,  276 

of  tenure  when  presumed  197, 198,  275,  276 

^^^^^^  ion 

of  socage  tenants  ^Jy 

of  freeholders  by  custom               .  188,  190, 198 

copyholders*  relieft               .  1^»  l?? 
how  extinguished          .                        191,198,197,198,288 

lands  to  be  identified  in  action  for  189 

effect  of  confusion  of  boundaries  189 

commutation  of              .                .  .                1^1»  291 

enfranchisement  of  28^  294,  8l4i 

terms  of  enfranchisement            .  •               •        827 

Remainder,  tenant  in                          .               •  *    i    ilo*  IJo 

fine  payable  by               .               •  .        171,172,178 

descent  of  lands  to                 .                .  .                180 

to  have  notice  of  commutation  .                        292 

and  of  enfranchisement        .                .  295,804,814 

how  affocted  by  enfranchisement  290,  312,  314,  824 

enfranchisement,  when  crown  holds  in  remainder  809 

when  ecolebiastical  corporation  .              . '        ^^ 
or  Ecclesiastical  Commissioners,  or  College,  or  Uni- 

verpity     .                .                 .  .                 .8' 

Renewal,  right  of  50,  107, 163,  211,  279,  2 

habit  of           .  .          51,  107, 

trustee  renewing  for  his  own  benefit  •            51  j 

covennnts  for  renewal   .                .  .           51, 208,  ' 

hue  paid  on  renewal              .                 .  •         160, 

Rent 

whether  it  can  be  a  copyhold        .  .                    1 

descent  of                ...  • 

»pIx)rtionment  of            .                 ^  .         126,  190 
!see  QUITKENT 

Rent  of  assize                         .                .                 «  •            ' 
Rent-charge 

.for  equality  of  exchange  or  partition 

exchange  or  j)artitJon  of        . 

coui mutation  rent-charge              .  .        292,  2^ 


r 
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enfnmoh  iaement  rent-charge  298»  229 

apportionment  of           .  •               •                •        800 

rights  and  remediee  of  ownen  •               299, 301»  802 

redemption  of                .  «               ,                        304 

Bepreaentation,  role  of  on  deaoentt   ...  131 

Sepreaentative  rait  bj  oommonem  •                        227 

Beraltingtmttofoopyholda               .  49,50,167 

Keveraion,  tenant  in 

mlea  relating  to            .  26,180 

deaoentto              ....  180 

no  fine  paid  by  .170 

bound  by  grant  of  oopyholda  .67 

8m  BBMAiNDaa 

BeTertionHxypy,  in  oopyholdafor  liree  26, 45, 46,  47 

Sererter,  poasibilifcy  of  *      88,  86, 91,  124 

Right  of  entry,  deeoent  and  oonTeyanoe  of                  85,  91, 124, 170 

Banning  with  land 

onatoma  said  to  be  when,  10, 116 

oovenanUwhen  .           75,76,112,812 


S 
Batiified  Termi  Act,  copyhold  not  within 


30 
64,880 
14.  271 
291,292 


298 
142, 148, 197, 198 
69 
17,18 
87,  65, 152 

141, 167, 178, 179 
57,  179,  180,  18H, 


Schools  Sites  Act,  oonTeyanoea  nnder, 
Seaehoce,  when  parcel  of  nuuior 
Sohednle,  oommatatiQA  by 
Sfihedule  of  Apportionment 
eniranohisement  by 
Seisnre  giioiMgM*,  .    74,  88, 140, 

"  Sequel  and  assigns,"  meaning  of 
Separate  pasturage  may  be  copyhold 
Separate  eaounination  of  married  woman  . 
Serrioea 

when  to  be  done  in  person  .  72, 

of  freehold  tenants    .    8, 4,  9, 11, 18,  80, 

r  195,  198,  289,  244,  268 

of  copyhold  tenants        .     4, 6»  6, 80, 86, 146,  157, 159,  178, 

179, 190, 198,  244 

forfeiture  for  neglect  of       .  .  .        208, 279 

commntation  of  .  .8, 147, 157, 179,  190,  291 

entranchisement  from        .    286,  288,  289,  290,  294,  814,  380 

terms  of  enfiranohisement  827,828,829 

barred  by  lapse  ot  time  when       192, 196, 196,  198,  275  276 

not  dne  for  incorporeal  hereditamenta        .  .     16,  22 

Settled  Estates,  leases  ar.d  sales  of    .  .  43,  65,  97,  98 

8heep>gate  may  be  copyhold  .  .18 

bheep-heayea  may  be  copyhold  ...  18 

Sheep-lease  may  be  copyhold  .  .18 

Sheep-walk,  right  o^  •  ,  21,273 

<*  Shifting  severalty,"  in  open  fields  •  .  .17 

Shifting  uses  in  surrenders  •  .        30,69,68^88,171 
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ShootiDg,  right  of 

to  be  expresily  oommnted  .  291 

and  expreealy  enftanohieed  .  ;tl7>  828,  829 

Shore,  parcel  of  mavor  «  .  14,271 

Socage,  varieties  of  tenure  in      8,  7,  8,  9, 116, 118, 147, 149, 15, 168, 

269,  270 

tenants  in,  have  common  appendant  217, 218 

relief  of  tenant  in         ....        190 

guardian  of  infant  in  157,158 

Sole  pasturage  may  be  copyhold  .17 

Rpeciai  oocnpanoy  .40,  41,  49,  86,  169 

Specific  performaDoe  of  contract  when  decreed        .         97, 107, 197 

Sporting,  right  of  .  291,817,822,829 

Springing  nses  in  copyholds        .  .  80,  59, 68,  88,  171 

Stallage,  descent  of  ...  .  125 

8e«  Fair,  Maekr. 
SfampAots  .  61,76,86,118,267,258,281,282 

j^«  Appendix  L 

Statutes,  when  applying  to  copyholds        24,  80,  88, 18, 110, 112, 118 

Statute  £>tf  /^onif  .  .  .  .83,112 

Statutes  of  Distribution  .  .  .  .129 

Statute  Exfenta  Manerii  .  .  .  5.  274 

Statute  of  Frauds        .  •  .  .  .28 

Statute  of  Merton  .  .        111,112,151,284 

Statute  Quia  Bmptores  .  12,  18,  14,  180, 186,  218,  277 

Statute  of  Uses  .  80,  68 , 1 1 1 

SUtnte  of  Westminster  2.  .  .  «  118,222 

Steward,  office  of  .  .  .  242,  148, 264 

admittance  by  .  57,  59,  61,  72,  74,  177,  252,  254 

grants  of  new  copyholds  by         .  57,  252, 

surrender  to  ..  .  58,60,68,65 

to  deliver  stamped  copies  76,  281,  282 

enrolment  of  assurances  by        84,  85,  86,  88,  58,  59,  60,  61, 

68,  69,  76,  88,  84,  86,  99,  HI,  189, 178,  213,  254,  281, 

282,  292,  880 
to  keep  register  of  copyhold  titles  60,  254,  259,  288 

to  permit  inspection  of  court-rolls,  255, 256,  281, 283, 818, 814 
surrenders  when  prepared  by  .  .  60, 255 

duties  of  in  court-leet  .  .  240,241 

in  tho  court-baron  .  .        248, 244 

jury  how  summoned  by,         179,  241 ,  218,  244,  246.  247,  253 
entitled  to  what  fees  .  .        60,  76,  86,  99,  256 

for  inspection,  after  enfranchisement  256,  259,  261,  262 

pHymeut  by  quantum  meruit  .  .         256,  259,  259,  261 

commutation  of  fees  .        256,  291,  292 

compeneation  on  enfranchisement  811,  816,  826 

Stint  oi  pasture,  may  be  copyhold  .  .  18 

Stinted  commons  221,224.241,245,246 

Stones,  ownership  of,  in  copyhold  tenements,  .                205,  210 

may  belong  to  copyholders  •                210,  211,  212 

right  of  taking  for  estovers          .  .                         209 

right  of  taking  from  wafste  217,  222,  285,  236 

a&e  Minerals,  Quarry. 
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Btnyi,  franohiee  of 
SnooeMiTe  oofy^holds  for  Htm 

Suit  of  Court 

not  within  Limitation  Act 
Surrender,  how  made 

requisites  of 

who  may  surrender 

to  what  uses 

who  may  not  surrender 

surrender  by  implicatton 

by  attorney 

by  oopyholder  for  lives 

to  bar  other  Ures 

by  married  woman 

of  her  ri^t  to  freebench 

to  uses  of  her  will 

to  use  of  will  when  required 

when  supplied 

to  uses  to  bar  freebenoh 

▼oluntanr  surrender 

m 

dormant  surrender 
**  dayne  "  surrender 
disentailing  assurance  by 
surrender  with  <*  exception  " 
exchange  by 
partition  by 

oonstruotion  of  surrenders 
cTidenoe  of 
fines  on 


14,  245,  275 

47, 49,  167, 178 

2,  43,  56, 182 

178, 179 

108, 196,  198 

2,  58,  69,  60 

2,  58,  59,  60,  60,  62 

46,  48,  68,  64.  65 

80,59 

68 

62 

66,  /8,  82 

62 

.     48,  49,  62,  27  d 

87,  65,  66,  Jl 

90,  152,  153 

86,87 

84,  86,  87,  258,  261 

87 
.  41, 152 
71 
8i 
81 
.       34,  35,  36,  280 

81 

111 

107 

.    67,69 

61,  76,  281,  282 

99,  152,  178 

60,  74,  86,  99,  816 

60,255 

60.  61,  77,  256,  259 

75,81,82,88,171 

81 


steward's  fees  on 

custom  for  steward  to  prepare 

general  surrenders  when  permitted 

covenant  to  surrender 

conditional  surrender 

Sm  Mobtqaqb,  CovBNAirr  to  Sitrrknder 
Surrenderee,  nature  of  his  estate  70,  78,  "^^  86, 150, 169, 182 

may  take  enfranchisement  295,815 

Surrenderor,  estate  of  .69,  70 

Surveys,  evidence  from  261,272.278,274,278 

Survivorship  of  joint  tenant!  27,  84, 149, 176 


Tenancy  in  common  of  copyholds 


Tenant  in  common,  grants  by 
Tenant  by  entireties 
Tenant  by  roll 
Tenant  at  sufferance 
Tenant  at  will 
Tenant-right  estates 


26,  27,  74, 166, 174, 175,  256, 

262,  295,  315 
•  66 

66,148 

.6 

2,43,56 

2,48,56,139 

6, 41, 47,  48,  50,  51,  86,  121, 137,  160, 161, 

163,171,211,277,299 
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Tenures 

{a)  frmhM 

military  tennree  •      8, 6, 7, 11,  267 

franoalmoigne  or  free  alms  3, 11,  267 

anoient  demesne  7,  8, 116, 147, 166,  267 

burgage  .  7, 9, 1 16, 116,  147, 166,  269 

gaTeUdnd        9, 10. 18, 106, 116, 117, 126, 181, 188, 147, 

161,  166, 168,  269,  294,  811 

common  sooage  8, 7, 167, 190, 196, 198, 276,  816 

Tillein-sooage  ...  8 

(6)  copyhold 

▼iUeinage 
copyhold  proper 
onstomary  freeholds 
tenant-right 
border-serrioe 
custom  of  husbandry     . 
West  of  England  tenure 
oonyentionary  tenure    . 
things  not  lying  in  tenure 
exchanges  of  tenure  when  allowed 
presumption  as  to  continuance  of 
incidents  to  be  mentioned  in  contract 
requisitions  necessary  as  to 
imtermized,  how  ascertained 
Term  of  years  in  copyhold 

to  attend  inheritance 
to  protect  tenant  on  enfranchisement 
fines  payable  for 
Timber  defined 

copyholder  when  owner  of  . 
right  of  taking  estoTcrs 
common  of  estovers 
enfranchisement  of  lord's  rights  of 
Tithes,  when  of  copyhold  tenure 
not  subject  to  customs 
esshange  and  partition  of 
'  Tonsure '  of  meadow  may  be  copyhold 
Treasure-trove,  franchise  of 
Trees,  rights  of  lord  and  tenant 
forfeiture  for  cutting 
right  of  estoyers  in 
common  of  estovers  in 
growing,  may  be  copyhold 
enfranchisement  of  lord's  rights  in 
Trespass,  action  of       .     .  . 

Trustee  Acts 

vendor  when  a  trustee  under 

mortgagor  compelled  to  surrender  by 

vesting  orders  under  81,  94, 96,  96,  97, 102, 108, 200 

person  appointed  to  convey  under  .         96, 102, 108 

vesting  cider  to  prevent  escheat         ..  2Q0 


8,4,6 

6,266 

6 

6 

.  6,277 

6 

44 

62, 297 

16, 22 

104, 106 

197,  276, 276 

80 

79 

61, 106,  814 

28,  41,  42.  49 

81,  80,  290 

290 

42, 169 

206 

61, 210,  211,  212 

209.  210 

216,  221,  228,  284,  286 

.   .  288,  294, 814,  829 

11,  21 

19, 126 

106 

18,  272 

14, 270, 276 

210,  211 

206 

209 

216,  221,  228,  284,  288 

.  16,17 

288, 294^  814,  829 

.   6, 1^  187,226 

74 

81 
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admittance  of  trnsteea  eabstitnted  vnder  94^  98, 17S 

fine  whether  payable  by  trnateea  94^  178 

exchanges  under  .  102 

partiUom  under  ....        108 

Turbary 

estate  in,  may  be  copyh6ld  18 

oommoB  of  turbary       817,  819»  220, 221,  222,  224, 282, 284^ 

286,286,23^ 
how  lost  280,282,888,285 

Turf,  estate  in  may  be  copyhold  .18 

Trust 

declaration  of  .28,76 

on  ooyenant  to  snirender  when  neeessary  •         76 


oonstruotiye  trust 

88, 61, 62, 88, 152 

resulting  trusts  in  copyholds     .            28, 49,  62, 67,  68, 127 

conveyance  of  trust  estate 

.      27, 82,  90 

descent  of      . 

127 

noticed  on  court-roll,  when 

46,46,62,86,89 

jmsiee 

renewal  for  his  own  benefit  bj 

of  copyhold  for  lives  for  beneficial  owner 

28, 61, 62 

46, 46,  49, 61 

of  settlement  of  copyholds 

68 

surrenderor  is,  for  purchaser 

69,70 

surrenderor's  widow  when  a  trustee 

69 

trustees  for  uses  of  wiU 

84 

trustee  provisionally  admitted 

88,170 

disclaimer  by  devisee 

89, 90, 177 

devisees  with  power  of  appointment 

88 

admittance  of  devisees                .  88, 167, 171, 172, 178, 176 

fine  on  admittance 

167.172,178 

forfeiture  for  acts  of 

.        202 

notice  to  be  given  to  on  enfranchisement 

295,825 

payment  of  enfranchisement  money  to 

802,309 

to  trustees  appointed  for  the  purpose 

802,804^806 

enfranchisement  by 

297.886 

U 
Under-lease  after  licence  to  lease 

48 

Underwood,  copyhold  estates  in 

.    16,18 

waste  in  cutting 

808 

taken  for  estovers  on  tenement 

209.  818 

common  of  estovefs  in                  217,  281,  88S,  28^  284, 285 

University  estates 

enfranchisements  in 

896,  808,  809,  814 

boundaries  how  ascertained  in 

814 

Valuers,  duty  of  /^ 

under  Incdosure  Acts     .    ^     .  108,108,888 
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under  Copyhold  AoiB  818,  ai9,  820,  821 

Tendor'B  lien                                .  .               .28 

Testing  OrderB  under  Trostee  Acts  81,  M,  96, 96, 97, 102, 108, 200 

<  VeBture '  of  land,  may  be  copyhold  .               .               .18 

Vicinage,  common  of            .  .               .               218, 219, 265 

Villeinage                                     .  .               .               3,4,6,6 

Villein-Bocage                      .  .               .               •               8,4 

Voluntary  conveTanoe  of  oopyholdfl  .               .               .71 

Volunuury  grant  .66,66,67 


W 


Waifs  and  strays,  firanobise  of 

.  H  246, 276 

Warrant  of  satisfaction 

88 

Waste,  what  will  amount  to 

208,  204,  205 

forfeiture  for 

201, 204 

iigunction  against 

205 

Toluntary  and  permissive 

208 

surrender  without  impeachment  of,  not  aocepted              67 

rights  of,  giyen  for  enfranchisement          .               .        299 

for  commutation 

298 

Waste  of  Manor 

incloBures  of  copyhold  from 
approyement  of 

17,  887>  247, 248,  241, 268 

238,  234,  236,  248 

encroachment  on 

288, 241,  244,  276 

what  buildings  allowed  on 

222 

West  of  England  tenure 

.                      •                       •              ^nl 

Widow's  estate 

44,146 

See  FsBXBSNCH 

Widower's  estate 

168 

See  GusTXST 

Will,  enrolment  of 

•                 •                •           oo 

of  will  of  married  woman     . 

86,  87 

WiUs  Act 

40, 41, 70, 78, 86, 86, 87, 169 

Wood,  share  in  may  be  copyhold 

16, 18 

ownership  of  by  copyholder 

61, 210, 211 

Woods  and  Forests  Commissioners 

enfranchisement  of  lands  of 

297,  809 

Wreck,  franchise  of 

14, 271,  276 

Writ  of  Deceit 

267 

WritofBzeoution 

•               «               •          ^^ 

\ 
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